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PiEPAi: 


Passage  of  the  Young  Offenders  Act  marked  the  end  of  a  critical  phase 
in  the  lengthy  process  of  reform  of  the  Canadian  Juvenile  Justice  System.  The 
next  phase,  however,  involving  as  it  does  the  application  of  the  law,  is  no 
less  critical.  Although  I  am  of  the  view  that  the  Young  Offenders  Act  is 
basically  sound  and  realistic  legislation,  it  cannot  in  itself  realize  the 
goals  of  reform  for,  like  any  other  system  of  law,  it  is  highly  dependent  for 
its  success  on  those  who  administer  it.  Thus,  tne  roles  to  be  played  by  the 
judges,  police,  prosecutors,  defence  counsel,  law  enforcement  officers,  court 
clerks,  probation  officers  and  other  correctional  and  social  service  personnel, 
in  implementing  the  Act,  are  vital.  I  am  confident  that  they  will  meet  this 
challenge  with  commitment  and  resolve. 

I  would  like  to  express  my  sincere  appreciation  to  the  authors  of 
"The  Young  Offenders  Act  Annotated,"  Professor  Nicholas  Bala  and  Professor 
Heino  Lilies,  for  their  untiring  efforts  in  its  realization.  The  high  calibre 
of  this  work  is  a  reflection  of  their  dedication  and  expertise.  I  expect  that 
this  manual  will  be  an  invaluable  tool  for  those  wno  will  be  entrusted  with  the 
responsibility  of  applying  this  new  law.  In  making  the  manual  available,  it  is 
hoped  that  my  Ministry  will  further  contribute  to  the  smooth  and  uniform 
implementation  of  the  Young  Offenders  Act  throughout  Canada. 
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The  Young  Offenders  Act  is  innovative  legislation  which  will  create  a 
new  way  of  dealing  with  young  persons  who  violate  the  criminal  law  in  Canada. 
The  basic  principles  and  philosophies,  the  procedures,  the  rights  and 
responsibilities  are  all  markedly  changed  frcm  those  now  in  effect  under  the 
Juvenile  Delinquents  Act.  The  Young  Offenders  Act  is  an  important  piece  of 
legislation;  it  will  nark  the  beginning  of  a  new  era  of  juvenile  justice  in 
this  country. 

The  Y.O.A.  is  a  complex  piece  of  legislation  and  these  materials  are 
intended  to  serve  as  a  guide  for  those  who  will  be  implementing  and 
interpreting  the  Act.  Each  section  of  the  Act  is  set  out  and  then  followed  by 
a  commentary.  The  discussion  explains  the  meaning  of  each  section  and  its 
significance  in  relation  to  other  sections  of  the  Act,  provisions  of  the 
Criminal  Code  and  other  legislation;  where  appropriate,  the  implications  of  the 
common  law  and  the  Canadian  Charter  of  Rights  and  Freedoms  are  also  explained. 
These  materials  do  not  attempt  to  take  a  critical  policy  perspective  but 
rather,  provide  an  explanation  of  the  policy  rationale  for  the  enactment  of  the 
provisions  of  the  Y.O.A.  In  addition,  the  novel  features  of  the  Act  are 
contrasted  to  the  law  and  practice  under  the  Juvenile  Delinquents  Act. 

The  Young  Offenders  Act  Annotated  is  written  for  an  experienced 
professional  audience:  judges,  Crown  Attorneys,  defence  counsel,  court  clerks, 
probation  officers  and  other  correctional  and  social  service  personnel.  This 
is  not  an  introductory  text.  It  is  assumed  that  readers  are  familiar  with  the 
fundamental  principles  of  the  Canadian  criminal  justice  system  and  will,  for 
example ,  have  ready  access  to  a  copy  of  the  Criminal  Code. 

It  is  possible  to  read  this  volume  from  beginning  to  end.  It  is  also 
intended  that  readers  should  be  able  to  use  this  as  a  reference  work  and  refer 
to  the  discussion  of  a  single  section  of  the  Act,  recognizing  that  many  of  the 
provisions  of  the  Y.O.A.  are  interrelated.  For  the  legal  researcher,  this 
volume  may  serve  as  a  useful  tool ;  there  are  many  references  to  existing 
jurisprudence  and  such  secondary  sources  as  articles  and  textbooks.  It  is  not 
intended,  however,  that  this  volume  should  serve  as  a  comprehensive  research 
text. 
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As  these  materials  deal  with  legislation  vdiich  is  not  yet  proclaimed 
in  force,  they  inevitably  have  a  speculative  quality.  An  attempt  has  been  made 
to  provide  some  certainty  and  guidance  for  those  who  must  interpret  and 
implement  the  Act.  It  is,  however  ultimately  they  who  must  decide  what  the  Act 
means  and  how  its  provisions  are  to  be  put  into  effect.  The  approaches  taken 
with  respect  to  a  number  of  issues  were  significantly  influenced  by  our 
discussions  with  Judge  J.R.  Oner  Archambault,  Director  of  Policy  (Young 
Offenders),  Policy  Branch,  Ministry  of  the  Solicitor  General,  but  it  must  be 
stressed  that  the  views  expressed  herein  do  not  necessarily  reflect  the  views 
or  policies  of  the  Solicitor  General  of  Canada. 

For  ease  of  exposition,  the  general  practice  of  using  masculine 
pronouns  and  adjectives  in  situations  where  the  person  referred  to  may  be  male 
or  female  has  been  adopted.  It  goes  without  saying  that  judges,  lawyers, 
probation  officers  ,  young  persons  and  others  come  in  both  sexes. 
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SHORT  TITLE:  SECTION  1 


Section  1 


1.  Short  title.  This  Act  may  be  cited  as  the  Young  Offenders 

Act. 


Title:  s.  1 


The  short  title  of  the  Act  is  the  Young  Offenders  Act.  A  previous 
draft  nodel  Act  to  replace  the  Juvenile  Delinquents  Act  was  entitled  the  Young 
Persons  in  Conflict  with  the  Law  Act.  The  title  of  the  new  Act  denotes  a  young 
person  in  aonflict  with  the  law,  as  distinct  from  any  involvement  with  child 
welfare  or  child  protection  legislation. 

The  term  "young  offender"  means  a  young  person  who  has  violated  any 
federal  statute,  rule  or  regulation.  It  also  reflects  the  narrower  offence 
jurisdiction  of  the  Y.O.A. ,  and  emphasizes  that  young  persons  are  responsible 
for  their  illegal  behaviour. 

The  legislative  citation  is  S.C.  1980-81-82,  c.  110. 
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Introduction 


The  definition  section,  explaining  words  and  expressions  used  in  the 
Young  Offenders  Act,  is  found  in  s.  2.  The  Y.O.A.  uses  a  number  of  terms  that 
are  different  from  the  Juvenile  Delinquents  Act,  and  thus  some  explanation  is 
warranted.  Moreover,  the  terminology  used  at  present  with  respect  to  delivery 
of  services  may  vary  from  province  to  province,  making  the  common  frame  of 
reference  found  in  s.  2  helpful.  According  to  subs.  2(4)  of  the  Y.O.A. ,  the 
definitions  in  the  Criminal  Code  apply  in  the  case  of  words  and  expressions  not 
defined  in  the  Y.O.A.  Only  terms  that  are  likely  to  cause  difficulty  are 
discussed  below. 


Section  2 


2.(1)  Definitions .  In  this  Act, 

"adult"  means  a  person  who  is  neither  a  young  person  nor  a  child; 

"alternative  measures"  means  measures  other  than  judicial  proceedings 
under  this  Act  used  to  deal  with  a  young  person  alleged  to  have 
cornu  t  ted  an  offence; 

"child"  means  a  person  who  is  or,  in  the  absence  of  evidence  to  the 
contrary,  appears  to  be  under  the  age  of  twelve  years; 

"disposition"  means  a  disposition  made  under  section  20  or  sections 
28  to  33  and  includes  a  confirmation  or  a  variation  of  a  disposition; 

"offence*  means  an  offence  created  by  an  Act  of  Parliament  or  by  ary 
regulation,  rule,  order,  by-law  or  ordinance  made  thereunder  other 
than  an  ordinance  of  the  Yukon  Territory  or  the  Northwest 
Territories; 

"ordinary  court"  means  the  court  that  wauld,  but  for  this  Act,  have 
jurisdiction  in  respect  of  an  offence  alleged  to  have  been  ccmmitted; 

"parent"  includes,  in  respect  of  another  person,  any  person  who  is 
under  a  legal  duty  to  provide  for  that  other  person  or  any  person  who 
has,  in  law  or  in  fact,  the  custody  or  control  of  that  other  person; 

"predisposition  report"  means  a  report  on  the  personal  and  family 
history  and  present  environment  of  a  young  person  made  in  accordance 
with  section  14; 
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"progress  report"  means  a  report  made  in  accordance  with  section  28 
on  the  performance  of  a  young  person  against  whom  a  disposition  has 
been  made; 

"provincial  director"  means  a  person,  a  group  or  class  of  persons  or 
a  body  appointed  or  designated  by  or  pursuant  to  an  Act  of  the 
legislature  of  a  province  or  by  the  Lieutenant  Governor  in  Council  of 
a  province  or  his  delegate  to  perform  in  that  province,  either 
generally  or  in  a  specific  case,  arty  of  the  duties  or  functions  of  a 
provincial  director  under  this  Act; 

"review  board"  means  a  review  board  established  or  designated  by  a 
province  for  the  purposes  of  section  30; 

"young  person"  means  a  person  Who  is  car,  in  the  absence  of  evidence 
to  the  contrary,  appears  to  be 

(a)  twelve  years  of  age  or  more,  but 

(b)  under  eighteen  years  of  age  or,  in  a  province  in  respect  of 
which  a  proclamation  has  been  issued  under  subsection  (2)  prior 
to  April  1,  1985,  under  sixteen  or  seventeen  years,  vh ichever 
age  is  specified  by  the  proclamation, 

and,  where  the  context  requires,  includes  any  person  who  is  charged 
under  this  Act  with  having  committed  an  offence  while  he  was  a  young 
person  or  is  found  guilty  of  an  offence  under  this  Act; 

■youth  court"  means  a  court  established  or  designated  by  or  under  an 
Act  of  the  legislature  of  a  province,  or  designated  by  the  Governor 
in  Council  or  the  Lieutenant  Governor  in  Council  of  a  province,  as  a 
youth  court  for  the  purposes  of  this  Act; 

"youth  court  judge"  means  a  person  appointed  to  be  a  judge  of  a  youth 
court; 

"youth  worker"  means  a  person  appointed  or  designated,  whether  by 
title  of  youth  worker  or  probation  officer  or  by  any  other  title,  by 
or  pursuant  to  an  Act  of  the  legislature  of  a  province  or  by  the 
Lieutenant  Governor  in  Council  of  a  province  or  his  delegate,  to 
perform,  either  generally  or  in  a  specific  case,  in  that  province  any 
of  the  duties  or  functions  of  a  youth  worker  under  this  Act. 

(2)  Proclamation  changing  definition  of  "young  person".  The 

Governor  in  Council  may,  at  any  time  prior  to  April  1,  1985,  by 
proclamation 

(a)  direct  that  in  any  province  "young  person",  for  the  purposes 
of  this  Act,  means  a  person  who  is  or,  in  the  absence  of 
evidence  to  the  contrary,  appears  to  be  twelve  years  of  age  or 
more,  but  under  sixteen  or  under  seventeen  years  of  age,  as  the 
case  nay  be;  and 

(b)  revoke  any  direction  made  under  paragraph  (a). 
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(3)  Limitation.  Any  direction  made  under  paragraph  (2) (a)  shall 
cease  to  have  effect  on  April  1,  1985. 

(4)  Words  and  expressions.  Unless  otherwise  provided,  words  and 
expressions  used  in  this  Act  have  the  .same  neaning  as  in  the  Criminal 
Code. 

"Adult" 

Under  subs.  2(1),  "adult"  is  defined  to  mean  a  person  who  is  "neither 
a  young  person  nor  a  child."  After  April  1,  1985,  in  all  provinces  an  adult 
will  be  a  person  aged  eighteen  years  or  over.  Until  that  date,  however,  a 
province  may,  with  the  approval  of  the  Governor  in  Council  (the  federal 
Cabinet),  determine  that  a  young  person  becomes  an  adult  for  the  purposes  of 
the  Y.O.A.  at  the  age  of  sixteen  or  seventeen.  The  provisions  of  subs.  2(2) 
authorize  the  Governor  in  Gouncil  to  make  a  proclamation  directing  the  lowering 
of  the  maximum  age  limit  for  young  persons  to  sixteen  or  seventeen,  prior  to 
April  1  ,  1985;  obviously  this  would  only  be  done  on  the  basis  of  a  provincial 
request. 

Jurisdiction  of  the  youth  court  depends  on  age.  A  line  of  cases 
decided  under  the  Juvenile  Delinquents  Act  holds  that  age  is  an  essential 
element  of  the  prosecution's  case,  and  that  a  peeper  finding  as  to  age  must  be 
made  in  order  to  establish  the  jurisdiction  of  the  court:  see  R.  v.  P.  (1980), 
48  C.C.C.  (2d)  390  (Ont.  Prov.  Ct.)  and  R.  v.  L.  (1981),  59  C.C.C.  (2d)  160 
(Ont.  Prov.  Ct.).  While  some  judges  have  taken  the  view  that  it  was  the 
court's  responsibility  to  establish  age  because  it  goes  to  jurisdiction,  others 
have  held  that  the  onus  falls  on  the  Crown  and  that  failure  to  do  so  will 

result  in  a  dismissal.  For  example ,  in  R.  v.  L.,  supra,  the  Court  stated: 

"The  finding  of  age  should  be  part  of  the  trial  process  in  which  the  trial 
judge  should  stand  impartial"  (at  p.  162).  Vfoile  it  would  be  desirable  for  the 
prosecutor  to  deal  with  the  issue  as  part  of  his  case,  or  to  obtain  an 

admission  of  age  (see  s.  58  of  the  Y.O.A. ) ,  the  definition  of  "young  person" 

has  been  changed  from  the  corresponding  definition  of  "child"  in  the  Juvenile 
Delinquents  Act,  with  the  intention  of  providing  that  a  youth  court  judge  must, 
at  least  in  the  absence  of  evidence  to  the  contrary,  address  the  question 
whether  an  inference  of  age  can  be  drawn,  and  vhere  feasible,  make  a  finding  of 
age  based  on  appearance. 

Both  the  J.D.A.  and  the  Y.O.A.  permit  findings  as  to  age  based  on 
actual  or  apparent  age.  The  Y.O.A.  places  primary  emphasis  on  actual  age.  A 
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finding  may  be  made  based  on  appearance,  vtiere  there  is  no  evidence  of  actual 
age,  or  in  corroboration  of  other  evidence  specified  in  subs.  57(3).  Thus, 
where  a  person  appears  to  be  a  young  person,  in  the  absence  of  evidence  that  he 
is  actually  a  child  or  an  adult,  the  Court  must  find  that  he  is  a  young 
person.  A  youth  court  will  have  no  jurisdiction  to  deal  with  an  adult,  except 
for  purposes  of  contempt  against  itself. 

The  significant  date  in  determining  whether  an  accused  is  a  "young 
person,"  for  the  purposes  of  the  Act,  is  the  date  of  the  commission  of  the 
offence  rather  than  the  age  of  the  individual  when  he  is  arrested  or  brought  to 
trial.  This  is  expressly  stated  in  the  definition  of  "young  person",  which 
"includes  any  person  who  is  charged  under  this  Act  with  having  committed  an 
offence  while  he  was  a  young  person..." 

The  issue  of  age  on  the  day  of  a  person's  birthday  has  been  resolved 
by  the  repeal  of  subs.  3(1)  of  the  Code  by  Bill  C-127,  an  act  to  amend  the 
Criminal  Code  in  relation  to  sexual  and  other  offences  against  the  person, 
which  received  Royal  Assent  October  27,  1982  and  was  proclaimed  in  force 
January  4,  1983.  Until  the  repeal  of  subs.  3(1),  which  provided  that  a  person 
is  deemed  not  to  reach  a  given  age  until  the  commencement  of  the  day  following 

his  birthday,  cases  from  three  different  provinces  had  held  that  subs.  3(1)  of 

the  Code  was  the  operative  provision  (R.  v.  R.N.B.  (1980),  55  C.C.C.  (2d)  43 
(B.C.S.C. ) ;  R.  v.  Lanteigne  (1981),  31  O.R.  (2d)  239,  56  C.C.C.  (2d)  5,  3  Fam. 
Law.  Rev.  13  (C.A.);  and  Re  Regina  and  Allan  (1981),  58  C.C.C.  (2d)  282  (Man. 
C.A. ) )  rather  than  subs.  25(9)  of  the  Interpretation  Act,  R.S.C.  1970,  c.  I~23, 

which  deems  a  person  to  have  attained  a  specific  number  of  years  only  upon  the 

commencement  of  the  anniversary  of  his  birth.  The  Interpretation  Act  will  now 
govern.  Thus,  the  youth  court  has  exclusive  jurisdiction  over  any  offence 
committed  by  a  ycung  person  prior  to  the  commencement  of  a  young  person's 
birthday. 

Age  may  be  proved  under  the  Y.Q.A.  by  a  variety  of  means,  including 
production  of  a  birth  certificate  or  other  documentary  evidence  of  age,  and 
testimony  of  a  parent.  As  well,  the  Act  provides  that  inferences  may  be  drawn 
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from  the  young  person's  appearance  or  testimony.  Proof  of  age  is  discussed  in 
more  detail  in  the  comments  under  s.  57. 

"Alternative  measures" 


"Alternative  measures"  are  defined  in  subs.  2(1)  of  the  Y.O.A,  to 
mean  "measures  other  than  judicial  proceedings  under  this  Act,  used  to  deal 
with  a  young  person  alleged  to  have  committed  an  offence."  Alternative 
measures  programs  authorized  by  the  provincial  Attorney  General  may  be  set  up 
in  accordance  with  the  provisions  of  s.  4  of  the  Y.O.A.  Section  4  outlines 
criteria  setting  minimum  standards  to  be  adhered  to  in  the  application  of 
non-judicial  modes  of  intervention.  These  minimum  standards  are  designed 
primarily  to  safeguard  the  young  person's  rights,  including  his  right  to  insist 
upon  court  proceedings. 

The  term  "alternative  measures"  is  used  in  the  Y.O.A.  rather  than  the 
term  "diversion."  "Diversion"  is  currently  used  to  denote  both  structured 
diversion  programs  and  unstructured  methods  of  diverting  young  persons  fran  the 
courts.  For  example,  "diversion"  may  include  informal  "police  screening," 
which  is  regularly  employed  to  divert  a  significant  proportion  of  potential 
cases  away  from  the  courts,  simply  on  the  basis  of  a  decision  on  the  part  of 
the  police  not  to  lay  charges.  The  term  "diversion"  is  also  used  to  describe 
certain  innovative  sentencing  programs.  The  term  "alternative  measures"  has 
been  selected  to  distinguish  the  structured  and  formalized  type  of  diversion 
program  from  these  other,  broader  uses  of  the  word  "diversion."  Futhermore, 
the  objective  of  such  programs  is  to  provide  more  flexibility  and  alternative 
options  for  dealing  with  young  offenders  and  is  not  per  se  a  substitute  for 
court  proceedings.  Tb  put  it  another  way,  the  objective  is  not  so  much  to 
"divert  from  the  judicial  process,"  but  to  seek  alternative  solutions  which 
will  be  effective  in  dealing  with  young  offenders. 

"Child" 


A  "child"  under  the  Y.O.A.  is  "a  person  who  is  or,  in  the  absence  of 
evidence  to  the  contrary,  appears  to  be  under  the  age  of  twelve  years."  As 
mentioned  in  the  discussion  of  the  term  "adult,"  above,  age  is  an  essential 
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element  of  jurisdiction  under  the  Y.O.A. ,  as  it  is  under  the  J.D.A.  See  R.  v. 
_E\  (1980),  48  C.C.C.  (2d)  390  (Ont.  Prov.  Ct.)  aril  R.  v.  L.  (1981  ),  59  C.C.C. 
(2d)  160  (Cht.  Prov.  Ct.).  The  youth  oourt  has  no  jurisdiction  to  (teal,  with 
any  person  accused  of  an  offence  under  the  Y.O.A.  unless  a  finding  is  made  that 
the  accused  is  a  young  person,  based  on  actual  or  apparent  age.  Thus,  it  is 
important  to  consider  tvo  further  matters  regarding  the  issue  of  age:  How  the 
issue  is  brought  before  the  oourt,  and  how  age  is  proven.  In  R.  v.  L. ,  the 
court  held  that  the  onus  is  on  the  Crown  to  raise  the  issue;  James,  Prov.  Ct. 
J.  held:  "The  finding  of  age  should  be  part  of  the  trial  process  in  which  the 
trial  Judge  should  stand  impartial"  (at  p.  162).  It  is  suggested  by  R.  v.  L. 
that  the  judge  has  no  authority  to  raise  the  issue  on  his  own.  Vfoile  it  would 
be  desirable  for  the  prosecutor  to  deal  with  the  issue  as  part  of  his  case  or 
to  obtain  an  admission  of  age  (see  s.  58  of  Y.O.A. ) ,  the  definition  of  "young 
person"  has  been  changed  from  the  corresponding  def initial  of  child  in  the 
Juvenile  Delinquents  Act,  with  the  intention  of  providing  that  a  ysuth  court 
judge  must,  at  least  in  the  absence  of  evidence  to  the  contrary,  address  the 
question  as  to  whether  or  not  an  inference  can  be  dr-awn,  and  where  feasible, 
make  a  finding  of  age  based  on  appearance. 

Age  may  be  proven  in  a  number  of  ways.  The  Y.O.A. ,  like  the  J.D.A. , 
allows  for  findings  of  either  actual  or  apparent  age.  The  primary  test  under 
the  Y.O.A. ,  however,  is  actual  age.  Where  no  finding  of  actual  age  has  been 
made  and  where  there  is  no  evidence  to  the  contrary,  a  finding  of  age  may  be 
based  upon  apparent  age.  A  finding  of  apparent  age  nay  be  based  on  a 
consideration  of  the  person's  size,  demeanor  and  general  appearance,  including 
dress . 

Section  57  of  the  Y.O.A.  governs  proof  of  age.  It  provides  for  the 
tendering  of  documentary  evidence  such  as  a  birth  certificate  as  veil  as 
permitting  testimony  by  a  parent  to  prove  age.  Section  57  also  allows  the 
drawing  of  inferences  as  to  age  from  testimony  given  by  the  young  person  or 
from  appearance.  See  the  comments  following  s.  57  for  further  discussion  of 
proof  of  age. 

The  significant  date  in  determining  whether  an  accused  is  a  "child" 
or  a  "young  person"  for  the  purposes  of  the  Act,  is  the  date  of  the  commission 
of  the  offence,  rather  than  the  age  when  the  individual  is  arrested  or  brought 
to  trial.  Ibis  is  expressly  stated  in  the  definition  of  "young  person,"  which 
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"includes  any  person  who  is  charged  under  this  Act  with  having  committed  an 
offence  while  he  was  a  young  person." 

The  issue  of  age  on  the  day  of  a  person's  birthday  has  been  resolved 
by  the  repeal  of  subs.  3(1)  of  the  Code  by  Bill  C-127/  an  act  to  amend  the 
Criminal  Code  in  relation  to  sexual  and  other  offences  against  the  person, 
which  received  Royal  Assent  October  27,  1982  and  was  proclaimed  in  force 
January  4,  1983.  Until  the  repeal  of  subs.  3(1),  which  provided  that  a  person 
is  deemed  not  to  reach  a  given  age  until  the  commencement  of  the  day  following 

his  birthday,  cases  from  three  different  provinces  had  held  that  subs.  3(1)  of 

the  Code  was  the  operative  provision  (R.  v.  R.N.B.  (1980),  55  C.C.C.  (2d)  43 
( B.C.S.C. ) ;  R.  v.  Lanteigne  (1981),  31  O.R.  (2d)  239,  56  C.C.C.  (2d)  5,  3  Fan. 
Law.  Rev.  13  (C.A.);  and  Re  Regina  and  Allan  (1981),  58  C.C.C.  (2d)  282  (Man. 

C. A. ) )  rather  than  subs.  25(9)  of  the  Interpretation  Act,  R.S.C.  1970,  c.  1-23, 

which  deems  a  person  to  have  attained  a  specific  number  of  years  only  upon  the 

commencement  of  the  anniversary  of  his  birth.  The  Interpretation  Act  will  now 
govern.  Thus,  a  child  who  commits  an  offence  on  his  twelfth  birthday  may  be 
prosecuted  under  the  Y.O.A. 

The  jurisdiction  of  the  youth  court  under  the  Y.O.A.  is  narrower  than 
that,  of  the  juvenile  court  under  the  J.D.A.  in  a  number  of  respects.  Ihe  age 
jurisdiction  of  the  youth  court,  at  the  lower  end  of  the  range,  is  restricted. 
Under  the  J.D.A. ,  the  minimum  age  of  criminal  responsibility  is  seven  (s.  12  of 
Criminal  Code).  A  juvenile  between  seven  and  fourteen  can  only  be  convicted 
under  the  J.D.A.  if  it  is  proven  that  "he  was  competent  to  know  the  nature  and 
consequences  of  his  conduct  and  to  appreciate  that  it  was  wrong"  (s.  1 3  of 
Criminal  Code) .  The  Y.O.A.  raises  the  minimum  age  of  criminal  responsibility 
to  twelve,  while  repealing  ss.  12  and  13  of  the  Gode  (s.  72  of  the  Y.O.A. ) .  It 
is  felt  that  children  under  the  age  of  twelve  should  not  be  held  criminally 
responsible  for  their  acts,  and  are  not  to  be  dealt  with  under  federal  criminal 
legislation.  Provincial  legislation  may  be  enacted  to  deal  with  offences 
comnitted  by  children  under  the  age  of  twelve.  It  is  likely  that  such  children 
will  be  dealt  with  under  some  form  of  child  welfare  legislation,  enacted  by  the 
provinces  pursuant  to  their  general  power  to  legislate  in  the  area  of  property 
and  chv.il  rights,  under  s.  92(14)  of  the  British  North  America  Act 
(Constitution  Act,  1867). 
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"Offence” 

The  jurisdictional  basis  of  the  Y.O.A.  is  considerably  narrower  than 
that  found  in  the  J.D.A.  The  definition  of  "juvenile  delinquent,"  found  in 
subs.  2(1)  of  the  J.D.A.  is: 

"any  child  who  violates  any  provision  of  the  Criminal  Code  or  any 
federal  or  provincial  statute,  or  arty  by-law  or  ordinance  of  any 
municipality,  or  who  is  guilty  of  sexual  immorality  or  any  similar 
form  of  vice,  or  who  is  liable  by  reason  of  any  other  act  to  be 
committed  to  an  industrial  school  or  juvenile  reformatory  under  any 
federal  or  provincial  statute." 

The  Young  Offenders  Act  is  restricted  to  dealing  with  violations  of  federal 

law.  The  definition  of  "offence"  in  the  Y.O.A.  is: 

"an  offence  created  by  an  Act  of  Parliament  or  by  any  regulation, 
rule,  order,  by-law  or  ordinance  made  thereunder  other  than  an 
ordinance  of  the  Yukon  Territory  or  the  Northwest  Territories." 

The  narrower  offence  jurisdiction  of  the  Y.O.A.  excludes  violations 
of  provincial  and  municipal  laws,  and  such  "status  offences"  as  "sexual 

immorality."  This  will  permit  attention  to  be  focussed  more  on  serious 

criminal  offences.  The  restricted  definition  of  "offence"  also  obviates  any 

jurisdictional  disputes  between  the  federal  and  provincial  governments.  In  any 
event,  it  has  been  suggested  that  pursuant  to  the  J.D.A. ,  young  persons  are 

unnecessarily  subjected  to  criminal  proceedings  for  non-criminal  offences,  such 
as  provincial  and  municipal  offences,  which  can  be  dealt  with  effectively  by 
provincial  law.  Federal  regulatory  offences  are  included  in  the  definition  of 
"offence"  in  the  Y.O.A.  for  reasons  of  expedience  and  practicality,  although 
their  nature  is  not  truly  criminal. 

The  narrower  offence  jurisdiction  of  the  Y.O.A.  ensures  that  young 
persons  are  not  held  more  responsible  than  adults  for  their  conduct. 
Furthermore,  the  exclusion  of  such  "status  offences"  as  "sexual  immorality" 
will  afford  young  persons  the  same  element  of  certainty  as  adults  now  enjoy  in 
regard  to  knowing  whether  their  conduct  violates  the  criminal  law. 

Provincial  legislation  will  have  to  be  enacted  to  (teal  with  offences 
against  any  law  within  the  legislative  purview  of  the  provinces.  Further, 
provinces  may  wish  to  enact  child  welfare  legislation  to  teal  with  juveniles 
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presently  dealt  with  under  the  status  offence  provisions  of  the  J.D.A.  In 
fact,  in  a  number  of  provinces,  the  existing  child  welfare  legislation  may 
already  be  broad  enough  to  deal  with  such  cases. 

"Parent" 


The  definition  of  a  "parent"  is  very  broad:  It  "includes  any  person 
who  is  under  a  legal  duty  to  provide  for  that  other  person  or  ary  person  who 
has,  in  law  or  in  fact,  the  custody  or  control  of  that  other  person."  This 
broad  definition  was  chosen  to  ensure  that  anyone  acting  in  the  place  of  a 
"parent"  is  included,  so  that  the  benefits  flowing  from  the  provisions  for 
notice  to  parents  and  the  parents'  right  to  make  representations  and  to  seek 
review  will  be  extended  to  as  many  young  persons  as  possible. 

The  definition  of  parent  clearly  includes  the  biological  parents,  a 
person  such  as  a  guardian  who  is  under  a  legal  duty  to  provide  for  the  young 
person,  and  persons  with  custody.  A  child  protection  agency  with  custody  of 
the  young  person  under  child  welfare  legislation  is  also  included. 

Although  not  intended  to  include  a  spouse,  the  definition  of  "parent" 
appears  to  be  sufficiently  broad  to  include  a  spouse  of  a  young  person,  at 
least  where  a  spouse  is  liable  under  provincial  law  to  "provide  for"  the 
support  of  the  other.  However,  it  is  clear  that  such  an  interpretation  was  not 
intended.  The  principle  of  parental  responsibility  which  is  articulated  in 
para.  3 ( 1 ) ( h )  is  inconsistent  with  such  an  interpretation.  In  addition,  in  s. 
9  of  the  Y.Q.A. ,  dealing  with  notices  to  parents,  there  is  specific  provision 
in  subs.  9(4)  for  giving  notice  to  a  spouse  "instead  of  a  parent";  this 
suggests  that  the  terms  "spouse"  and  "parent"  are  mutually  exclusive. 

"Provincial  director" 


The  "provincial  director"  is  defined  in  the  Act  to  mean  "a  person  or 
group  or  class  of  persons  or  a  body"  appointed  or  designated  by  a  provincial 
government  "to  perform  in  that  province,  either  generally  or  in  a  specific 
case,  any  of  the  duties  or  functions  of  a  provincial  director  under  this  Act." 
This  definition  deliberately  allows  a  class  of  persons  to  be  apppointed 
provincial  directors,  for  example,  a  class  of  employees  of  the  Department  of 

Social  Services  or  the  Department  of  Northern  Affairs.  Since  the  provincial 
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director  is  an  important  provincial  administrative  position,  the  definition  has 
been  made  very  flexible  to  accommodate  the  needs  of  different  provinces  and 
territories. 

"Young  person" 

A  young  person  is  "a  person  who  is  or,  in  the  absence  of  evidence  to 
the  contrary,  appears  to  be  (a)  twelve  years  of  age  or  more,  but  (b)  under 
eighteen  years  of  age..."  Until  April  1,  1985,  any  province  may  request 
the  Governor  in  Council  to  provide  for  a  lower  maximum  age  of  under  16  or  under 
17  years.  The  provisions  of  subs.  2(2)  authorize  the  Governor  in  Council  to 
make  proclamations  in  this  regard.  In  deciding  whether  an  accused  is  a  young 
person  for  the  purposes  of  the  Act,  one  must  consider  the  date  of  the 
commission  of  the  offence,  rather  than  the  age  of  the  individual  'when  he  is 
arrested  or  brought  to  trial.  This  is  specifically  provided  for  in  the 
definition ;  young  person  "includes  any  person  who  is  charged  under  this  Act 
with  having  committed  an  offence  while  he  was  a  young  person." 

The  minimum  age  of  criminal  responsibility  under  the  Y.O.A.  has  been 
set  at  twelve.  A  minimum  age  has  been  chosen  to  promote  certainty,  because  it 
is  felt  that  a  young  person  must  know  at  what  age  responsibility  for  illegal 
activity  will  be  presumed.  The  age-level  at  which  capacity  is  presumed  to 
exist  must  be  specifically  established  and  must  be  uniform  across  Canada. 

The  decision  to  adopt  a  uniform  maximum  age  was  in  part  based  on 
considerations  of  fairness  and  uniformity,  and  also  because  any  age  disparity 
could  result  in  this  legislation  being  ruled  unconstitutional  under  the 
Canadian  Charter  of  Rights  and  Freedoms.  Section  15  of  the  Charter,  which 
guarantees  "equal  protection  and  equal  benefit  of  the  law"  would  be  the  likely 
basis  of  any  challenge;  this  particular  section  will  not  come  into  force  until 
April  of  1985.  Therefore,  until  April  1,  1985,  the  provinces  may  opt  under  the 
Y.O.A.  for  a  lower  maximum  age  of  either  under  sixteen  or  under  seventeen. 
This  provision  for  a  flexible  age  limit  gives  the  provinces  that  have  not 
already  been  using  a  maximum  age  of  under  eighteen  time  to  prepare  facilities, 
programs  and  staff  for  the  necessary  changes. 

While  recognizing  that  there  were  inherent  difficulties  associated 
with  choosing  a  particular  age,  on  February  9,  1982,  the  Solicitor  General  of 
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Canada  gave  the  following  reasons  in  support  of  a  maximum  uniform  age  of  under 

eighteen: 

"1.  The  fact  that  growth  into  full  maturity  is  not,  as  a  general 
rule,  achieved  until  age  18  or  later,  particularly  in  current  times 
because  of  the  prolonged  period  of  dependency  that  is  required  of 
young  persons. 

2.  The  desirability  of  protecting  young  persons  for  as  long  a  period 
as  possible  from  entry  into  adult  correctional  institutions  where 
they  will  be  exposed  to  older,  more  experienced  offenders. 

3.  Having  moved  to  a  rights  and  responsibility  model  of  juvenile 

justice,  it  is  felt  that  the  benefits  of  the  system  should  be 

extended  to  the  largest  number  of  young  persons  possible  who  have  not 
yet  attained  full  maturity.  This  extension  of  benefits  holds  out  the 
most  promise  of  preventing  a  young  person's  further  involvement  in 
illegal  activity.  The  full  benefit  of  the  resources  of  the  juvenile 
justice  system  with  its  greater  emphasis  on  individual  needs  than 
that  adult  system  should  be  extended  to  young  persons  up  to  18 
because  they  are,  until  then,  generally  speaking,  still  in  their 
formative  years  and  at  an  age  level  where  they  can  be  favourably 

influenced  by  positive  action  and  guidance.  The  law  must  be 
particularly  sensitive  to  the  special  needs  and  requirements  of  young 
persons  and  provide  them  with  every  opportunity  for  reformation  in 
order  to  prevent  them  from  graduating  into  adult  offenders. 

4.  Given  sufficient  protective  safeguards  for  society  which,  it  is 

believed,  the  new  Act  contains,  it  is  preferable  to  set  the  age  at  a 
higher  rather  than  a  lower  level.  This  is  especially  desirable  in 
view  of  the  retention  of  the  transfer  provision  to  adult  court  which 
provides  the  system  with  a  "safety  valve"  mechanism  for  such 
difficult  cases  as  the  "mature"  criminal  who  is  under  18,  or  the 

offender  who  has  committed  an  extremely  serious  offence. 

5.  This  age  level  is  consistent  with  the  treatment  of  young  persons 

under  civil  lav  including  the  age  of  majority.  The  fact  that  no 

province  in  Canada  has  its  age  of  civil  majority  below  the  level  of 
18  years  bears  testimony  to  the  general  recognition  that  young 

persons  under  age  18  have  not  yet  attained  full  maturity  and  are  not 
considered  to  have  reached  adulthood. 

6.  The  age  18  level  better  accords  with  international  standards  and 
is  consistent  with  the  situation  prevailing  in  most  European  and 
Western  democracies,  and  most  common  law  jurisdictions  including  a 
high  proportion  of  States  in  the  U.S." 

For  a  discussion  in  respect  of  a  finding  of  age,  see  pp,  4-7. 
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The  Declaration  of  Principle  set  out  in  subs.  3(1)  of  the  Y.O.A.  is 
to  serve  as  a  guide  to  the  interpretation  and  application  of  the  Act.  Rather 
than  sinply  having  a  Preamble,  as  some  pieces  of  legislation  have  to  assist  in 
explaining  their  purpose,  a  policy  section  is  included  in  the  body  of  the 
Y.O.A. ;  such  a  section  is  an  integral  part  of  the  Act,  vhile  a  Preamble  is 
not.  The  section  containing  the  Declaration  of  Principle  will  govern  the 
interpretation  of  the  whole  Act;  subsection  3(2)  adds  that  the  Act  "shall  be 
liberally  construed  to  the  end  that  young  persons  will  be  dealt  with  in 
accordance  with  the  principles  set  out  in  subsection  (1)." 

The  years  from  1908  to  the  present  have  exposed  many  problems  with 
the  welfare  approach  of  the  J.D.A. ,  and  the  federal  Parliament  has  sought  to 
strike  a  reasonable  and  acceptable  balance  in  the  Young  Offenders  Act  between 
the  needs  of  young  persons  and  the  interests  of  society.  To  achieve  this 
balance,  the  Y.O.A.  recognizes  that  young  persons  must  bear  responsibility  for 
their  acts  and  that  while  society  has  the  responsibility  to  take  reasonable 
measures  to  prevent  crime,  it  must  be  protected  against  illegal  behaviour.  The 
Act  stipulates,  however,  that  young  persons  should  not  always  be  held  as 
accountable  for  their  behaviour  as  adults  and  that  they  have  special  needs  and 
require  guidance  and  assistance. 

The  principles  underlying  the  Y.O.A.  can  be  contrasted  with  those 
underlying  the  Juvenile  Delinquents  Act,  enacted  in  1908.  The  J.D.A.  takes  a 
social  welfare  approach  to  juvenile  delinquency;  the  courts  exercise  a  parens 
patriae  ("father  of  the  country")  jurisdiction,  dealing  with  young  persons  as  a 
strict,  watchful  but  loving  parent.  Under  the  J.D.A. ,  s.  38  requires  that 
"every  juvenile  delinquent...  be  treated  not  as  an  offender,  but  as  a 
misdirected  and  misguided  child."  Subsection  17(2)  of  the  J.D.A.  provides;  "No 
adjudication  or  other  action  of  a  juvenile  court...  shall  be  quashed  or  set 
aside  because  of  any  informality  or  irregularity  where  it  appears  that  the 
disposition  of  the  case  was  in  the  best  interests  of  the  child."  Thus,  the 
enphasis  in  the  J.D.A.  is  upon  treatment,  rehabilitation  and  informality. 

The  special  parent-child  relationship  is  recognized  as  well:  Young 
persons  are  only  to  be  removed  from  parental  control  when  measures  that  provide 
for  continuing  parental  supervision  are  inappropriate. 
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There  is  also  much  more  emphasis  on  the  legal  rights  of  young 
persons;  if  a  young  person  is  to  be  held  responsible  and  accountable  for  his 
actions,  he  is  to  be  afforded  all  of  the  protections  an  adult  receives  in  our 
criminal  justice  system.  In  particular,  the  Act  guarantees  to  young  persons 
the  right  to  be  informed  of  their  rights  and  the  right  to  the  least  possible 
interference  with  freedom  consistent  with  society's  protection.  The 
informality  prevalent  in  some  jurisdictions  under  the  J.D.A.  will  not,  for  the 
most  part,  be  allowed  under  the  Y.O.A. 


Section  3 


3.(1)  Policy  for  Canada  with  respect  to  young  offenders.  It  is 
hereby  recognized  and  declared  that 

(a)  while  young  persons  should  not  in  all  instances  be  held 
accountable  in  the  sane  manner  or  suffer  the  same  consequences 
for  their  behaviour  as  adults,  young  persons  who  commit  offences 
should  nonetheless  bear  responsibility  for  their  contraventions; 

(b)  society  must,  although  it  has  the  responsibility  to  take 
reasonable  measures  to  prevent  criminal  conduct  by  young 
persons,  be  afforded  the  necessary  protection  from  illegal 
behaviour; 

(c)  young  persons  who  commit  offences  require  supervision, 
discipline  and  control ,  but,  because  of  their  state  of 
dependency  and  level  of  development  and  maturity,  they  also  have 
special  needs  and  require  guidance  and  assistance; 

(d)  where  it  is  not  inconsistent  with  the  protection  of  society, 
taking  no  measures  or  taking  measures  other  than  judicial 
proceedings  under  this  Act  should  be  considered  for  dealing  with 
young  persons  v^k>  have  committed  offences; 

(e)  young  persons  have  rights  and  freedoms  in  their  own  right, 
including  those  stated  in  the  Canadian  Charter  of  Rights  and 
Freedoms  or  in  the  Canadian  Bill  of  Rights,  and  in  particular  a 
right  to  be  heard  in  the  course  of,  and  to  participate  in,  the 
processes  that  lead  to  decisions  that  affect  them,  and  young 
persons  should  have  special  guarantees  of  their  rights  and 
freedoms; 

(f)  in  the  application  of  this  Act,  the  rights  and  freedoms  of 
young  persons  include  a  right  to  the  least  possible  interference 
with  freedom  that  is  consistent  with  the  protection  of  society, 
having  regard  to  the  needs  of  young  persons  and  the  interests  of 
their  families; 

(g)  young  persons  have  the  right*  in  every  instance  vtiere  they 
have  rights  or  freedoms  that  may  be  affected  by  this  Act,  to  be 
informed  as  to  what  those  rights  and  freedoms  are;  and 

(h)  parents  have  responsibility  for  the  care  and  supervision  of 
their  children,  and,  for  that  reason,  young  persons  should  be 
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rei  roved  from  parental  supervision  either  partly  or  entirely  only 
when  measures  that  provide  for  oont inning  parental  supervision 
are  inapfacopriate. 

(2)  Act  to  be  liberally  construed.  This  Act  shall  be  liberally 
construed  to  the  end  that  young  persons  will  be  dealt  with  in 
accordance  with  the  principles  set  out  in  subsection  (1). 

Responsibility/  accountability  and  the  protection  of  society:  s.  3(1) (a)  &  (b) 

Three  of  the  fundamental  principles  upon  which  the  Y.O.A.  is  based 
are:  responsibility,  accountability  and  the  protection  of  society.  Society 
must  be  protected  from  the  illegal  behaviour  of  young  persons,  and  thus  they 
are  to  be  held  responsible  for  their  acts;  in  view  of  their  level  of 
development,  however,  young  persons  will  not  in  all  instances  be  held  as 
accountable  for  their  behaviour  as  adults. 

Two  of  the  major  principles  of  the  Y.O.A.  are  found  in  para. 
3(1)  (a).  The  first  of  these  is  the  proposition  that  young  persons  should  "bear 
responsibility  for  their  contraventions."  The  degree  of  responsibility  young 
persons'  must  bear  is  not  to  be  the  same  as  an  adult  would  face  as  the  second 
major  principle  establishes  that  "young  persons  should  not  in  all  instances  be 
held  accountable  in  the  same  manner  or  suffer  the  same  consequences  for  their 
behaviour  as  adults."  An  example  of  the  lesser  degree  of  accountability  young 
persons  are  held  to  is  reflected  in  the  dispositions  available  under  the  Act, 
which  are  generally  less  severe  that  those  an  adult  might  face.  Moreover,  a 
young  person  may  never  receive  a  harsher  disposition  for  an  offence  than  that 
to  which  an  adult  is  liable. 

An  essential  part  of  the  Y.O.A.  and  a  third  fundamental  principle  of 
the  Act  is  the  recognition  of  the  need  to  protect  society  frcm  illegal 
behaviour.  The  fact  that  para.  3(1)  (b)  is  separate  frcm  the  two  other 
fundamental  principles  emphasizes  the  importance  of  this  principle  to  the 
Y.O.A. :  "Society  must...  be  afforded  the  necessary  protection  frcm  illegal 
behaviour."  The  manner  in  which  we  treat  young  persons  is,  in  part,  decided  in 
accordance  with  the  right  of  society  to  be  protected. 
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Special  needs:  s.  3(1) (c) 

The  recognition  given  under  the  Y.O.A.  to  the  special  needs  of  the 
young  person  illustrates  a  fundamental  distinction  between  the  aims  and 
priorities  of  the  juvenile  justice  system  and  the  adult  criminal  justice 
system.  Although  both  the  J.D.A.  and  the  Y.O.A.  accept  the  premise  that  young 
persons  are  more  amenable  to  rehabilitation  than  are  adults,  the  J.D.A.  's 
approach  is  to  treat  the  young  person  as  "a  misguided  child"  and  to  offer  him 
"aid,  encouragement,  help  and  assistance,"  while  the  Y.O.A.  puts  more  emphasis 
on  the  goals  of  responsibility  and  protection  of  society.  The  Y.O.A.  does  not 
focus  exclusively  upon  the  young  person's  special  needs  as  the  primary  reason 
for  intervention,  as  the  J.D.A.  does.  Nevertheless,  the  Y.O.A.  expressly 
recognizes  that  young  persons  have  special  needs  arising  out  of  their  "state  of 
dependency  and  level  of  development  and  maturity,"  and  the  Act  recognizes  that 
young  persons  "require  guidance  and  assistance"  as  well  as  "supervision, 
discipline  and  control." 

Special  provisions  to  meet  the  young  person's  needs  come  into  effect 
at  disposition.  There  is  a  considerable  amount  of  flexibility  in  the  Act  to 
assist  the  young  person,  particularly  through  the  use  of  alternative  measures 
or  through  the  wide  range  of  dispositional  alternatives.  Adequate  assessment 
of  the  young  person's  needs  is  crucial  in  order  to  give  the  young  person 
special  help.  The  youth  court  may  order  a  medical  examination  or  a  psychiatric 
or  psychological  assessment  in  circumstances  outlined  in  s.  13  of  the  Y.O.A. 
Pre-disposition  reports  are  also  available  to  ensure  that  as  much  pertinent 
information  as  possible  is  before  the  court  prior  to  disposition; 
pre-disposition  reports  are  mandatory  before  a  custodial  disposition  is  ordered 
for  the  young  person. 

The  Y.O.A.  also  provides  for  parental  involvement  to  promote  parents ' 
participation  in  the  court  proceedings  and  their  assistance  to  their  child 
throughout  the  process  and  following  disposition.  It  is  hoped  that  involving 
parents  in  the  judicial  proceedings  against  their  child  may  alert  them  to  his 
problems,  giving  the  parents  a  chance  to  offer  guidance  and  support.  Parental 
involvement  may  also  ensure  that  a  young  person's  legal  rights  are  protected. 
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Alternative  measures:  s.  3(l)‘(d) 


The  Y.O.A.  includes  provisions  for  the  establishment  of  programs  of 
alternative  measures  by  individual  provinces  and  territories,  in  accordance 
with  s.  4.  Alternative  measures  are  mentioned  expressly  in  the  Declaration  of 
Principle  to  signify  the  importance  to  be  attached  to  and  the  use  to  be  made  of 
such  procedures.  As  the  provisions  of  s.  4  of  the  Y.O.A.  include  guidelines  to 
provide  minimum  safeguards  for  the  protection  of  young  persons'  rights,  the  use 
of  alternative  measures  in  lieu  of  judicial  proceedings  may  be  encouraged 
wherever  alternative  measures  are  consistent  with  the  principle  of  the 
protection  of  society.  The  establishment  of  standardized  parameters  within 
which  alternative  measures  programs  operate,  with  adequate  safeguards  for  the 
protection  of  young  persons  who  participate  in  them,  is  an  important 
development  in  diversion. 

It  has  been  suggested  that  a  number  of  benefits  result  from  the  use 
of  alternative  measures.  It  is  generally  recognized  that  the  criminal  law  need 
not  be  invoked  in  all  instances  when  a  law  is  violated,  and  that  some  young 
persons  are  being  unnecessarily  brought  before  the  juvenile  court.  The 
benefits  of  alternative  measures  range  from  reducing  delays  in  handling  young 
persons  to  the  increased  scope  for  flexibility,  especially  in  procedures  and  in 
the  manner  of  dealing  with  young  persons.  The  use  of  alternative  measures 
frees  court  facilities,  allowing  the  youth  court  to  be  reserved  for  the  more 
serious  cases.  The  range  of  dispositional  options  that  may  be  used  in 
alternative  measures  programs  includes  special  education  and  counselling  for 
behavioural  problems  or  drug  or  alcohol  related  problems.  Alternative  measures 
programs  can  be  adaptable  to  the  particular  needs  of  the  communities  in  which 
they  are  set  up,  whether  the  community  is  rural,  urban,  native,  etc.  One  aim 
of  such  programs  is  to  involve  the  community  in  dealing  with  the  problems  of 
the  illegal  behaviour  of  young  persons;  this  is  often  achieved  through  the  use 
of  community  participants  at  all  levels  of  the  alternative  measures  program, 
through  the  involvement  of  the  victim  and  the  employment  of  innovative  forms  of 
disposition. 

Rights  of  young  persons:  s.  3(1) (e) 

Paragraph  3(1) (e)  provides  that  "young  persons  have  rights  and 
freedoms  in  their  own  right,  including  those  stated  in  the  Canadian  Charter  of 
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Rights  and  Freedoms  or  in  the  Canadian  Bill  of  Rights”;  young  persons  also  have 
"a  right  to  tie  heard...  and  to  participate  in  the  processes  that  lead  to 
decisions  that  affect  them."  Further,  in  view  of  their  usually  limited 
economic  resources,  and  the  state  of  their  emotional  and  intellectual 
development ,  young  persons  "should  have  special  guarantees  of  their  rights  and 
freedoms."  The  inclusion  of  the  above  mentioned  provisions  in  the  Declaration 
of  Principle  is  a  clear  statement  that  the  Y.O.A.  has  adopted  a  "due  process" 
model  of  juvenile  justice.  Under  the  social  welfare  approach  of  the  J.D.A. , 
proceedings  were  intentionally  informal, and  the  rules  of  criminal  procedure  and 
evidence  were  often  not  enforced.  By  way  of  contrast,  the  Y.O.A.  expressly 
recognizes  that  young  persons  have  the  same  rights  to  "due  process"  of  law  as 
adults;  there  are  many  provisions  in  the  Y.O.A.  concerning  the  legal  rights  of 
young  persons  and  these  establish  "due  process"  requirements  and  procedural 
regularity  from  the  time  of  initiation  of  proceedings  (by  arrest  or  summons), 
through  adjudication,  disposition,  appeal  and  review  of  disposition. 

In  addition  to  legal  protections  afforded  adults  in  criminal 
proceedings,  such  as  those  contained  in  the  Charter  of  Rights,  the  Y.O.A. 
recognizes  that  because  of  the  level  of  their  emotional  and  intellectual 
development,  young  persons  require  special  legal  safeguards.  For  example,  s. 
10  of  the  Charter  guarantees  everyone  the  right  to  "retain  and  instruct 
counsel"  upon  arrest  or  detention.  Section  11  of  the  Y.O.A.  goes  beyond  this, 
and  guarantees  every  young  person  being  dealt  with  under  the  Act  by  way  of 
trial,  hearing  or  review,  who  wishes  to  obtain  counsel  but  is  unable  to  do  so, 
the  right  to  have  counsel  appointed  and  paid  for  by  the  state.  A  number  of 
other  provisions  of  the  Y.O.A.  afford  young  persons  special  guarantees  of  their 
rights  and  freedoms. 

Right  to  the  least  possible  interference  s.  3(1) (f) 

In  para.  3(1) (f)  of  the  Y.O.A. ,  it  is  recognized  that  a  young  person 
has  the  right  "to  the  least  possible  interference  with  freedom  that  is 
consistent  with  the  protection  of  society,  having  regard  to  the  needs  of  young 
persons  and  the  interests  of  their  families."  The  principle  of  minimal 
interference  represents  a  shift  away  from  the  treatment-oriented  philosophy  of 
the  J.D.A.  Intervention  in  the  life  of  the  young  person  is  justifiable  under 
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the  Y.Q.A.  primarily  for  the  protection  of  society  although  the  Act  continues 
to  recognize  that  young  persons  have  special  needs  and  require  guidance  and 
assistance.  It  is  this  philosophy  which  will  distinguish  the  juvenile  justice 
system  from  the  adult  justice  system.  If  intervention  is  justifiable  to 
protect  society,  it  should  be  to  the  least  extent  possible,  and  in  determining 
its  nature  and  scope,  regard  should  be  had  for  the  needs  of  the  young  person 
and  the  interests  of  his  family.  The  principle  of  minimal  interference  should 
serve  as  a  guide  at  each  stage  of  the  proceedings,  including  alternative 
measures,  pre-trial  detention,  disposition,  and  disposition  review.  Serious 
restraint  measures,  such  as  custodial  dispositions,  should  be  used  only  as  last 
resort  remedies. 

Right  to  be  informed:  s.  3(1) (g) 

Young  persons  have  the  right  to  be  informed  of  their  rights,  in  every 
instance  where  their  rights  may  be  affected  by  the  Act.  Police,  judges,  youth 
workers,  counsel  and  other  persons  who  are  part  of  the  juvenile  justice  system 
have  the  primary  responsibility  for  the  enforcement  of  this  right.  Owing  to 
their  age  and  inexperience,  young  persons,  in  many  instances,  may  not  be  aware 
of  their  rights  and  therefore,  a  number  of  specific  provisions  provide  that 
they  shall  be  so  informed.  Sections  11  and  12  of  the  Y.Q.A.  ensure  that  a 
young  person  must  be  informed  upon  his  arrest,  at  court  appearances,  and  on 
court  documents  of  his  right  to  be  represented  fcy  counsel.  Section  56  requires 
that  police  officers  take  special  steps  to  inform  a  young  person  of  his  rights 
prior  to  taking  a  statement. 

Parental  responsibility:  s.  3(1) (h) 

Ihe  Act  recognizes  that  "parents  have  responsibility  for  the  care  and 
supervision  of  their  children,  and,  for  that  reason,  young  persons  should  be 
removed  from  parental  supervision...  only  when  measures  that  provide  for 
continuing  parental  supervision  are  inappropriate."  This  special  status,  for 
example,  entitles  parents  to  receive  notice  of  any  proceedings  commenced 
against  their  child,  to  receive  copies  of  reports  prepared  for  the  youth  court, 
and  to  make  representations  at  a  transfer  hearing  and  at  disposition.  They 
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also  have  a  right  to  initiate  and  participate  in  disposition  review 
proceedings.  Under  s.  10,  a  judge  is  empowered  to  make  an  order  requiring  a 
parent's  attendance  at  proceedings  against  his  child. 

This  principle  recognizes  that  parents  are  responsible  for  the  care 
and  supervision  of  their  children;  however,  this  concept  does  not  extend  to 
vicarious  liability.  Pursuant  to  s.  22  of  the  J.D.A. ,  a  parent,  under  certain 
circumstances,  can  be  ordered  to  pay  a  fine,  damages,  or  costs  vhen  his  child 
is  found  guilty  of  an  offence.  As  well,  a  parent  may  be  ordered  to  pay  for  the 
support  of  his  delinquent  child  pursuant  to  subs.  20(2)  of  the  J.D.A. ;  the 
Y.O.A.  does  not  have  similar  provisions.  A  parent  has  a  right  to  participate 
in  proceedings,  but  is  under  no  obligation  to  assume  financial  responsibility 
for  the  young  person's  misdeeds. 

The  decision  a  youth  court  makes  in  regard  to  such  matters  as 
pre-disposition  detention,  disposition  and  disposition  review  should  always  be 
based  on  a  recognition  of  parental  responsibility.  Tb  the  greatest  extent 
possible,  young  persons  should  be  dealt  with  in  their  community  and  family 
environment.  Notwithstanding  the  principle  of  parental  responsibility,  it  must 
also  be  recognized  that  some  young  persons,  particularly  those  who  are  sixteen 
or  seventeen,  may  have  withdrawn  from  parental  control.  In  such  circumstances, 
in  view  of  the  principle  of  least  interference  and  in  consideration  of  the 
needs  of  a  young  person,  it  may  not  be  appropriate  bo  force  a  young  person  to 
resume  a  relationship  with  his  parents. 


ALSFERi^TTVE  MEASURES  :  SECTION  4 


Introduction 


The  Young  Offenders  Act  provides  legislative  authority  for  the  use  of 
voluntary  "alternative  measures"  other  than  judicial  proceedings  under  this 
Act.  Section  2  of  the  Act  defines  alternative  measures  as  "measures  other  than 
judicial  proceedings  under  this  Act  used  to  deal  with  a  young  person  alleged  to 
have  committed  an  offence".  Alternatives  to  the  juvenile  justice  system  have 
commonly  been  known  as  "diversion"  and  as  the  Lav/  Reform  Commission  of  Canada 
has  noted,  many  types  of  diversion,  formal  and  informal,  are  described  by  this 
one  term.  Pre-trial  diversion  programs  involving  the  handling  of  cases  outside 
of  the  juvenile  court  by  settlement  or  mediation  procedures,  have  been 
implemented  in  a  number  of  locations  across  the  country.  The  Y.O.A.  sanctions 
the  use  of  such  programs  and,  by  adopting  the  designation  "alternative 
measures",  avoids  the  imprecision  of  "diversion"  and  encourages  flexibility  as 
to  the  kinds  of  programs  which  may  be  developed  in  the  future. 

Another  type  of  diversion,  commonly  known  as  "police  screening", 
refers  to  the  police  practice  of  not  charging  all  young  people  with  whom  they 
deal.  The  police  often  choose  to  give  the  young  person  a  warning  and  then  send 
him  home  for  appropriate  parental  disciplinary  measures.  This  kind  of 
diversion  has  not  been  formalized,  although  it  will  continue  as  an  important 
method  of  dealing  with  young  people  without  resorting  to  formal  alternative 
measures  programs  or  the  courts. 

Although  the  J.D.A.  does  not  specifically  refer  to  diversion, 
informal  diversion  programs  grew  out  of  dissatisfaction  with  the  traditional 
juvenile  justice  system  and  concern  for  its  possible  harmful  effects  on  young 
people,  especially  the  consequences  of  a  criminal  record.  As  a  rule,  court 
proceedings  are  formal,  time-consuming,  difficult  for  a  young  person  to 
understand  and  its  dispositions  are  limited  by  those  established  by 
legislation.  Many  sociologists  propound  a  "labelling  theory"  that  a  young 
person  dealt  with  in  juvenile  court  might  came  to  perceive  himself  as  an 
"offender",  and  hence  the  imposition  of  stigmatizing  labels  was,  in  itself,  a 
secondary  cause  of  law-breaking  behaviour.  Concern  about  stigmatization  was 
heightened  because  of  the  danger  of  the  young  person's  susceptibility  to 
labelling.  It  was  felt  that  removing  the  young  person  from  the  formal  court 
system  would  prevent  labelling  and  would  offer  protection  from  the  other 
harmful  aspects  of  the  court  process. 
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Two  aims  of  alternative  measures  are  to  prevent  the  continuation  of 
criminal  behaviour  and  to  lessen  the  stigma  of  proceedings.  Another  goal  is  to 
promote  community  involvement  and  to  foster  community  awareness,  partly  through 
participation  in  alternative  measures  programs  and  partly  as  a  result  of 
putting  greater  emphasis  on  restitution  and  victim  involvement.  Alternative 
measures  also  permit  the  use  of  effective  means  of  intervention  other  than  by 
formal  court  proceedings,  where  they  appear  appropriate  and  adequate  to  deal 
with  the  young  offender.  In  addition,  as  a  by-product,  alternative  measures 
should  bring  some  relief  to  crcwded  court  calendars  by  dealing  with  young 
people  out  of  court.  This  would  leave  the  court  with  its  limited  resources, 
free  to  deal  with  the  more  serious  cases  which  come  before  it. 

As  well  as  accepting  alternative  measures  as  a  method  of  dealing  with 
young  people,  the  Y.O.A.  also  adopts  the  closely  related  concept  of 
non-intervention.  Paragraph  3(1) (d)  of  the  Y.O.A.  states  that  "where  it  is  not 
inconsistent  with  the  protection  of  society,  taking  no  measures  or  taking 
measures  other  than  judicial  proceedings  under  this  Act  should  be  considered". 
Paragraph  3(1) (f)  guarantees  the  young  person  "a  right  to  the  least  possible  | 
interference  with  freedom  that  is  consistent  with  the  protection  of  society." 
Although  non-intervention  must  be  balanced  against  the  protection  of  society, 
these  principles  enphasize  the  need  to  consider  non-judicial  means  of  resolving 
conflicts  between  the  young  offender  and  the  State. 

Under  the  Y.O.A. ,  each  province  is  free  to  set  up  and  administer 
alternative  measures  programs.  If  the  provincial  programs  follow  the  most 
common  model  of  present  diversion  programs,  a  decision  will  be  made  prior  to 
the  first  court  appearance  to  determine  whether  the  young  person  will  be 
offered  an  opportunity  to  participate  in  the  program.  If  the  young  person 
agrees,  a  meeting  will  be  held  to  discuss  the  alleged  offence  and  the  choice  of 
alternative  measures  available.  The  young  person  must  acknowledge 
responsibility  for  the  act,  as  a  minimum  prerequisite  to  participation.  If  he 
is  not  prepared  to  accept  responsibility,  the  young  person  should  be  dealt  with 
in  youth  court.  If  alternative  measures  are  felt  suitable,  the  legislation 
does  not  specify  the  conditions  which  may  be  imposed.  Normally,  they  might 
include  measures  such  as  writing  an  essay,  restitution,  community  service 
work,  participation  in  a  recreation  program,  involvement  with  Big  Brothers/Big  { 
Sisters,  or  some  form  of  counselling.  There  will  be  no  formal  record  of  a 
conviction  as  a  result  of  participation  in  alternative  measures.  A  record  of 
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participation  in  alternative  measures  will  likely  be  kept  pursuant  to  s.  43, 
though  access  to  this  record  will  be  limited. 

The  Y.Q.A.  incorporates  a  number  of  safeguards  bo  ensure  that  the 
rights  of  the  young  person  are  not  abused.  Among  these  are  the  fact  that  the 
young  person  must  acknowledge  responsibility,  the  requirement  of  full  and  free 
consent  and  the  right  to  consult  counsel  before  participating  in  alternative 
measures.  The  Y.Q.A.  legislates  minimum  standards  and  rights  for  the 
protect  ion  of  the  young  person  while  at  the  same  time  it  seeks  to  preserve  the 
public's  right  to  protection. 

Section  4 


4.(1)  Alternative  measures.  Alternative  measures  may  be 
used  to  deal  with  a  young  person  alleged  to  have  committed  an 
offence  instead  of  judicial  proceedings  under  this  Act  only  if 

(a)  the  measures  are  part  of  a  program  of  alternative 
measures  authorized  by  the  Attorney  General  or  his  delegate 
or  authorized  by  a  person,  or  a  person  within  a  class  of 
persons,  designated  by  the  Lieutenant  Governor  in  Council 
of  a  province; 

(b)  the  person  who  is  considering  vhether  to  use  such 
measures  is  satisfied  that  they  would  be  appropriate, 
having  regard  to  the  needs  of  the  young  person  and  the 
interests  of  society; 

(c)  the  young  person,  having  been  informed  of  the 
alternative  measures,  fully  and  freely  consents  to 
participate  therein; 

(d)  the  young  person  has,  before  consenting  to  participate 
in  the  alternative  measures,  been  advised  of  his  right  to 
be  represented  by  counsel  and  been  given  a  reasonable 
opportunity  to  consult  with  counsel; 

(e)  the  young  person  accepts  responsibility  for  the  act  or 
omission  that  forms  the  basis  of  the  offence  that  he  is 
alleged  to  have  oonmitted; 

(f)  there  is,  in  the  opinion  of  the  Attorney  General  or  his 
agent,  sufficient  evidence  to  proceed  with  the  prosecution 
of  the  offence,  and 

(g)  the  prosecution  of  the  offence  is  not  in  arty  way  barred 
at  law. 

(2)  Restriction  on  use.  Alternative  measures  shall  not  be 
used  to  deal  with  a  young  person  alleged  to  have  oonmitted  an 
offence  if  the  young  person 

(a)  denies  his  participation  or  involvement  in  the  commis¬ 
sion  of  the  offence;  or 
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(b)  expresses  his  wish  to  have  tiny  charge  against  him  dealt 
with  ty  the  youth  court. 

(3)  Admissions  not  admissible  in  evidence.  No  admission, 
confession  cr  statement  accepting  responsibility  for  a  given  act 
or  amission  mode  ty  a  young  person  alleged  to  have  ocranitted  an 
offence  as  a  condition  of  his  being  dealt  with  ty  alternative 
measures  shall  be  admissible  in  evidence  against  him  in  any 
civil  or  criminal  proceedings. 

(4)  No  bar  to  proceedings.  The  use  of  alternative 
measures  in  respect  of  a  young  person  alleged  to  have  oonndtted 
an  offence  is  not  a  bar  to  proceedings  against  him  under  this 
Act,  but 

(a)  where  the  youth  court  is  satisfied  on  a  balance  of 
probabilities  that  the  young  person  has  totally  aonplied 
with  the  terms  and  conditions  of  the  alternative  measures, 
the  youth  court  shall  dismiss  ary  charge  against  him;  and 

(b)  where  the  youth  court  is  satisfied  on  a  balance  of 
probabilities  that  the  young  person  has  partially  complied 
with  the  terms  and  conditions  of  the  alternative  measures, 
the  youth  court  may  dismiss  ary  charge  against  him  if,  in 
the  opinion  of  the  court,  the  prosecution  of  the  charge 
would,  having  regard  to  the  cir curas tances,  be  unfair,  and 
the  youth  court  may  consider  the  young  person's  performance 
with  respect  to  the  alternative  measures  before  making  a 
disposition  under  this  Act. 

(5)  Laying  of  information,  etc.  Subject  to  subsection  (4), 
nothing  in  this  section  shall  be  construed  to  prevent  ary  person 
from  laying  an  information,  obtaining  the  issue  or  confirmation 
of  any  process  or  proceeding  with  the  prosecution  of  ary  offence 
in  accordance  with  law. 


When  alternative  measures  may  be  used  :  s.  4(1) 


Subsection  4(1)  outlines  the  situations  in  which  alternative  measures 
are  appropriate.  Alternative  measures  may  be  used  to  deal  with  a  young  person 
"alleged  to  have  committed  an  offence".  Since  the  word  "alleged"  is  broader 
than  "charged  with,"  it  is  not  necessary  for  an  information  to  be  sworn  as  a 
precondition  to  utilizing  alternative  measures.  It  should  be  noted  that 
alternative  measures  rrey  be  used  either  before  or  after  the  laying  of  an 
information.  Sul>section  2(1)  of  the  Y .O.A.  defines  "offence"  as  an  offence 
created  by  or  under  an  Act  of  Parliament  and  therefore  s.  4  of  the  Y.O.A.  may 
only  be  used  to  sanction  diversion  in  the  case  of  alleged  "federal"  offences. 
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Authorized  programs  :  s.  4(1) (a) 

Alternative  measures  must  be  part  of  an  authorized  program.  The  Act 
does  not  set  out  guidelines  for  establishing  the  programs?  it  merely  provides 
legislative  authority  for  them  and  legislates  minimum  standards  to  safeguard 
the  young  person's  rights.  The  Act  permits  each  province  to  determine  whether 
it  wishes  to  implement  alternative  measures  programs,  and  provides  flexibility 
for  the  development  of  different  types  of  programs  in  response  to  local  needs, 
interests  and  resources.  Programs  may  be  local  or  province-wide.  Each  program 
must  be  authorized  by  the  provincial  Attorney  General  or  his  delegate,  or  ty  a 
person  or  class  of  persons  designated  by  the  Lieutenant  Governor  in  Council 
(Cabinet)  of  a  province.  Further,  it  would  seem  to  be  intra  vires  a  province 
to  enact  oonplementary  legislation  governing  the  administration,  staffing  arrl 
funding  of  alternative  measures  programs,  as  long  as  such  legislation  does  not 
conflict  with  the  Y.O.A. 

"Needs  of  young  person  and  interests  of  society"  ;  s.  4(1) (b) 

The  Act  specifies  that  alternative  measures  should  only  be  used  where 
the  person  who  is  authorized  to  decide  whether  they  should  be  used  is  satisfied 
that  they  would  be  "appropriate,  having  regard  to  the  needs  of  the  young  person 
and  the  interests  of  society".  The  authorized  person  will  be  the  one 
designated  in  any  program  approved  pursuant  to  para.  4(1) (a).  The 
consideration  of  these  two  factors  is  required  in  other  provisions  of  the 
Y.O.A. ;  see  for  example  subs.  28(17)  governing  review  of  dispositions. 
Although  in  some  cases  the  needs  of  the  young  person  ana  the  interests  of 
society  may  be  quite  consistent,  in  other  situations  they  may  be  inconsistent 
and  seme  balancing  will  be  required. 

The  needs  of  the  young  person  may  in  many  situations  be  advanced  if 
alternative  measures  are  employed.  The  youth  will  not  be  burdened  or 
stigmatized  by  a  formal  offence  record,  and  the  labelling  effect  of  involvement 
in  the  juvenile  justice  system  may  be  minimized.  These  needs  are  recognized  in 
the  Declaration  of  Principle  of  the  Y.O.A. ,  paras.  3(1)  (d)  &  (f),  which 
recognize  the  advantages  of  minimal  intervention  in  a  young  person's  life. 
Furthermore,  a  particular  program  available  under  alternative  measures  may  be 
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best  suited  to  a  young  person's  needs.  On  the  other  hand,  in  some 
circumstances  it  may  be  felt  that  the  needs  of  a  young  person  will  be  best 

served  if  he  is  impressed  with  the  serious  consequences  of  his  acts,  and  is 

held  accountable  through  the  court  process:  see  Y.O.A. ,  para.  3(1) (b). 

Further,  if  the  appropriate  response  to  an  offence  is  a  form  of  treatment 

available  only  by  way  of  a  formal  disposition  under  s.  20,  alternative  measures 

would  not  be  suitable. 

The  interests  of  society  require  protection  fran  illegal  behaviour; 
see  Y.O.A.  s.  3(l)(b).  In  the  case  of  more  serious  offences,  it  may  be  that 
the  more  onerous  consequences  attached  to  a  court  appearance  will  best  ensure 
the  protection  of  society  and  deter  future  offences.  On  the  other  hand, 
society  may  also  benefit  if  a  young  offender  is  dealt  with  by  alternative 
measures,  as  this  may  minimize  the  possibility  of  a  repetition  of  criminal 
behaviour  and  promote  the  rehabilitation  of  the  offender. 

In  each  case,  the  person  deciding  whether  to  employ  alternative 
measures  will  have  to  consider  the  offender,  the  offence,  the  type  of 
alternative  measures  which  might  be  employed  and  the  resources  of  the  juvenile 
justice  system. 

Consent  of  the  young  person  :  s.  4(1) (c) 

Alternative  measures  can  be  used  only  if  the  young  person  "fully  and 
freely  consents";  this  requirement  protects  against  possible  coercion  from 
parents  or  other  individuals  in  authority.  Before  consenting,  the  young  person 
must  be  informed  of  the  specific  measures  to  be  used.  The  requirement  that  a 
young  person  must  consent  with  knowledge  of  the  specific  form  that  the 
alternative  measures  will  take  is  one  method  of  safeguarding  the  young  person 
from  unsuitable  or  overly  burdensome  measures. 

Right  to  counsel  :  s.  4(1) (d) 

The  young  person  must  be  informed  of  his  right  to  counsel  before 
giving  his  consent  to  participate  in  alternative  measures.  Without  a 
reasonable  opportunity  to  consult  with  counsel,  it  is  possible  that  the  young 
person's  consent  may  not  be  "fully  and  freely"  given. 
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The  requirements  of  para.  4(1) (d)  are  that  a  young  person  be  informed 
of  his  right  to  consult  counsel  and  be  given  a  "reasonable  opportunity  to 
consult  with  counsel."  The  use  of  the  term  "opportunity"  would  seem  to  suggest 
that  a  young  person  be  given  enough  time  to  consult  with  counsel,  but  would  not 
seem  to  make  it  mandatory  that  he  be  provided  with  counsel.  Thus  if  a  young 
person  could  not  afford  counsel  or  obtain  sane  form  of  legal  aid,  he  might  not 
actually  obtain  legal  advice  before  consenting  to  or  participating  in  a  program 
of  alternative  measures.  The  provisions  of  para.  4(1) (c)  should  be  contrasted 
with  s.  11,  which  creates  a  scheme  for  ensuring  that  each  young  person  involved 
in  judicial  proceedings  in  youth  court  actually  has  representation  by  counsel, 
provided  he  wants  it  and  is  unable  to  obtain  same.  Although  the  provision  of 
legal  counsel  is  not  mandatory  pursuant  to  para.  4(1) (c),  in  certain 
circumstances  there  may  be  some  doubt  as  to  whether  the  consent  was  an  informed 
one  and  was  freely  given  if  legal  counsel  has  not  been  made  available.  Legal 
aid  officials  or  administrators  of  programs  of  alternative  measures  may  choose 
to  ensure  that  counsel  is  actually  provided  to  young  people  before  they 
participate  in  alternative  measures. 

Acknowledging  responsibility  :  s.  4(1) (e) 

The  young  person  must  accept  "responsibility  for  the  act  or  amission 
that  forms  the  basis  of  the  offence".  Intervention  and  imposition  of 
alternative  measures  can  only  be  justified  where  a  young  person  is  prepared  to 
acknowledge  responsibility  as  a  minimum  basis  for  the  application  of  voluntary 
measures.  It  appears  that  accepting  responsibility  is  something  less  than 
indicating  an  intention  to  plead  guilty  if  charged  in  youth  court.  The  wording 
of  para.  4(1)  (e)  requires  acknowledgement  of  responsibility  for  the  act  that 
forms  the  basis  of  the  offence,  rather  than  responsibility  for  the  offence 
per  se,  which  would  require  acknowledgement  of  responsibility  for  all  elements 
of  the  offence,  both  mental  and  physical.  A  young  person  might  "accept 
responsibility"  by  acknowledging  that  he  is  a  party  or  accessory  to  the 
offence,  rather  than  admitting  full  criminal  responsibility.  On  the  other 
hand,  a  mere  acknowledgement  by  a  young  person  that  he  was  present  at  the  scene 
while  another  person  committed  a  criminal  act,  would  undoubtedly  not  suffice. 

A  young  person  may  acknowledge  responsibility  either  orally  or  in 
writing.  Subsection  4(3)  provides  that  no  statement  made  for  the  purposes  of 
para.  4(1) (e)  may  be  used  in  subsequent  proceedings. 
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Sufficient  evidence  :  s.  4(1)(f) 


Alternative  measures  are  only  permitted  if  there  is  "sufficient 
evidence  to  proceed  with  the  prosecution  of  the  offence".  This  provision  acts 
as  a  safeguard  against  "widening  the  net";  it  militates  against  using 
alternative  measures  for  weak  cases  which  would  not  otherwise  proceed  to  court, 
thus  ensuring  that  alternative  measures  are  truly  alternative,  and  not  in 
addition  to,  prosecution. 

The  question  of  whether  there  is  sufficient  evidence  must  be 
addressed  by  the  Attorney  General  or  his  agent.  An  "agent"  must  be  someone 
qualified  to  pass  on  the  sufficiency  of  the  evidence,  from  which  can  be 
inferred  the  requirement  that  the  agent  be  trained  in  law. 

Barred  at  law  :  s.  4(1) (g ) 


Alternative  measures  may  only  be  used  when  prosecution  of  the  offence 
is  "not  in  any  way  barred  at  law."  Where  a  legal  bar  exists  which  would 
prevent  prosecution  through  the  normal  court  process,  intervention  of  any  other 
kind  would  be  unjustifiable.  Thus,  for  example,  alternative  measures  may  not 
be  used  after  a  limitations  period  has  passed.  By  virtue  of  s.  51  of  the 
Y.Q.A. ,  the  six  rionths  limitation  period  for  suimary  conviction  offences  set 
out  in  subs.  721(2)  of  the  Criminal  Code  applies  to  all  summary  conviction 
offences  under  the  Y.Q.A.  Another  example  of  a  situation  where  use  of 
alternative  measures  is  prohibited  is  one  in  which  a  young  person  was 
previously  acquitted  or  convicted  of  an  offence  in  youth  court.  CXving  to  the 
principle  of  res  judicata  and  the  special  pleas  of  autrefois  acquit  and 
autrefois  convict,  further  prosecutions  would  be  barred  for  the  offence  and 
thus  alternative  measures  should  not  be  employed.  The  need  for  independent 
legal  counsel  is  again  emphasized,  as  the  recognition  of  the  availability  of 
these  legal  defences  can  be  a  complex  matter. 

Consequences  of  breach  of  s.  4 ( 1 ) (c )  -  4(1)(g) 


The  Y.Q.A.  does  not  specify  any  consequences  for  a  failure  to  comply 
with  paras.  4(1)(c)  to  4(1)(g),  if,  for  example,  alternative  measures  are  used 

without  a  young  person  having  been  advised  of  his  right  to  representation  by 


28 


AI/TEFNMTVE  MEASURES  :  SECTION  4 


counsel  or  without  having  given  a  full  and  free  consent.  It  would  seem  that  no 
program  should  be  authorized  under  para.  4(1) (a)  unless  it  is  clear  that 
paras.  4(1)  (c)  to  4(1)  (g )  will  be  satisfied.  If  any  one  of  these  conditions 
are  not  satisfied,  then  it  would  seem  that  no  adverse  use  should  be  made  of  the 
fact  of  participation  in  subsequent  youth  court  proceedings;  see  subpara. 
14(2)(c)(iv)  which  ordinarily  allows  reference  to  be  made  in  a  pre-disposition 
report  to  "the  history  of  alternative  measures  used  to  deal  with  the  young 
person."  Similarly,  the  young  person  should  not  be  adversely  affected  fcy  a 
failure  to  satisfy  the  conditions  of  paras.  4(1) (c)  to  4(1) (g).  On  the  other 
hand,  he  should  be  able  to  rely  on  paras.  4(4) (a)  or  4(4) (b)  if  he  has  totally 
or  partially  complied  with  the  terms  of  the  alternative  measures,  regardless  of 
whether  paras.  4(1) (c)  to  4(1) (g)  have  been  complied  with  or  not. 

Restrictions  on  use  of  alternative  measures  :  s.  4(2) 


Hie  voluntary  nature  of  a  young  person's  participation  in  alternative 
measures  programs  is  emphasized  in  s.  4(2).  If  the  young  person  "denies  his 
participation  or  involvement  in  the  commission  of  the  offence,"  he  may  not  be 
proceeded  with  except  through  the  youth  court.  This  follows  from  the 
presumption  of  innocence,  until  guilt  is  acknowledged  or  proven.  Since  the 
minimum  prerequisite  for  the  inposition  of  alternative  measures  is  acknowledge¬ 
ment  of  responsibility,  this  minimum  is  absent  if  the  young  person  denies 
involvement  in  the  offence. 

Paragraph  4(2) (b)  provides  that  the  young  person  may  choose  to  have 
any  charge  dealt  with  by  the  youth  court.  It  is  possible  that  a  young  person 
could  receive  a  more  onerous  disposition  as  a  result  of  alternative  measures 
than  he  would  receive  in  youth  court.  In  this  situation,  the  young  person 
could  see  the  youth  court  as  the  more  favourable  forum.  Moreover,  the  young 
person  has  the  choice  at  all  times  to  have  available  the  procedural  and 
substantive  protect ions  of  the  youth  court.  The  choice  is  the  young  person's 
—  not  his  parents'  or  another  adult's. 

Admissions  not  to  be  received  in  evidence  :  s.  4(3) 

Subsection  4(3)  renders  the  young  person's  "admission,  confession  or 
statement  accepting  responsibility  ...  made  ...  as  a  condition  of  his  being 
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dealt  with  by  alternative  measures"  inadmissible  in  subsequent  civil  or 
criminal  proceedings.  This  provision  is  intentionally  narrow  and  excludes 
statements  which  were  not  made  as  a  condition  of  being  dealt  with  by 
alternative  measures.  An  admission  relating  to  an  offence,  other  than  the 
offence  which  has  been  the  subject  of  alternative  measures,  could  presumably  be 
used  subsequently.  Similarly,  an  admission  made  prior  to  alternative  measures 
being  considered  would  be  admissible,  as  would  any  physical  or  other  evidence 
obtained  as  a  result  of  any  admission.  The  prohibition  would  seem  to  cover 
certain  admissions  made  at  the  alternative  measures  hearing,  but  an  admission 
made  after  the  conclusion  of  such  a  hearing  would  likely  be  admissible  subject 
to  s.  56. 

The  fact  of  participation  in  alternative  measures  may  be  noted  in 
subsequent  proceedings  for  the  purpose  of  determining  the  appropriate 
disposition.  Subparagraph  14(2)(c)(iv)  of  the  Y.O.A.  specifically  requires 
the  inclusion  of  the  history  of  alternative  measures,  where  applicable,  in  a 
pre-disposition  report.  See  R^_  v.  Drew,  [1979]  1  W.W.R.  530,  45  C.C.C.  (2d) 
212,  7  C.R.  (3d)  s.  21  (B.C.C.A.)  for  a  discussion  of  the  extent  to  which  a 
judge  should  take  into  account  previous  participation  in  alternative  measures 
in  sentencing  on  a  subsequent  charge. 

The  Canadian  Charter  of  Rights  and  Freedoms,  s.  24,  allows  a  court  to 
exclude  "evidence  . . .  obtained  in  a  manner  that  infringed  or  denied  any  rights 
or  freedoms  guaranteed  by  this  charter  ...  if  ...  the  admission  of  it  in  the 
proceedings  would  bring  the  administration  of  justice  into  disrepute."  This 
provision  may  be  a  further  safeguard  for  the  young  person,  for  example,  if  he 
was  denied  the  opportunity  to  consult  counsel  or  the  alternative  measures  were 
resorted  to  in  violation  of  the  requirements  of  s.  4. 

Further  proceedings  :  s.  4(4) (a) 

Paragraph  4(4) (a)  provides  that  if  a  young  person  "has  totally 
complied  with  the  terms  and  conditions  of  alternative  measures,"  the  youth 
court  shall  dismiss  any  charge  which  formed  the  basis  of  the  invocation  of 
alternative  measures.  The  youth  court  is  to  be  satisfied  on  a  balance  of 
probabilities  that  the  terms  of  the  voluntary  measures  have  been  completed. 
The  use  of  the  civil  standard  of  proof  to  make  this  determination  should  be 
noted.  Once  the  court  is  satisfied  that  the  alternative  measures  have  been 
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completed,  there  is  no  discretion  to  do  other  than  dismiss  the  charge.  This 
provision  requires  the  court  to  prevent  an  abuse  of  process  where  there  has 
been  total  compliance  with  alternative  measures. 

Further  proceedings  ;  s.  4(4) (b) 

Paragraph  4(4)  (b)  provides  that  where  a  young  person  has  only 
partially  complied  with  the  terms  of  alternative  measures,  he  may  be  dealt  with 
in  youth  court  on  a  charge  based  on  the  original  offence.  If  the  judge  is 
satisfied  on  the  balance  of  probabilities  (the  civil  standard  of  proof),  that 
the  young  person  has  partially  complied  with  the  terms  of  the  alternative 
measures,  he  may  dismiss  the  charge  under  para.  4(4) (b).  If  he  is  satisfied 
there  has  been  total  compliance,  he  must  dismiss  the  charge  inder  para. 
4(4) (a).  Where  there  has  been  no  compliance  at  all,  there  is  no  discretion  to 
dismiss  the  charge. 

In  deciding  whether  to  dismiss  a  charge  the  judge  must  form  an 
opinion,  having  regard  to  the  circumstances,  whether  prosecution  of  the  charge 
would  be  "unfair."  The  court  is  thus  empowered  to  consider,  for  example,  why 
the  alternative  measures  were  not  completed.  For  example,  if  restitution  were 
required  as  a  term  of  alternative  measures,  and  a  victim  chose  to  forego 
further  restitution  or  moved  away,  it  might  be  mfair  to  allow  a  prosecution. 
Similarly,  where  there  had  been  substantial  compliance  with  the  voluntary 
measures,  prosecution  might  be  unwarranted.  In  such  cases  para.  4(4) (b) 
permits  the  judge  to  prevent  an  abuse  of  process,  preserving  the  fairness  of 
the  judicial  system. 

Paragraph  4(4) (b)  also  provides  that  where  the  court  has  allowed  the 
charge  to  proceed,  and  a  conviction  results,  it  may  consider  the  yaung  person's 
performance  in  alternative  measures  before  making  a  disposition  under  the 
Y.O.A.  The  Act  does  not  specify  how  the  performance  is  to  be  taken  into 
account,  and  the  court  has  flexibility  in  considering  this  factor.  In  making  a 
disposition,  a  court  might  decide  merely  to  require  the  completion  of  the  terms 
of  alternative  measures,  or  in  some  other  way  take  into  account  the  partial 
completion  of  alternative  measures  to  lessen  the  severity  of  disposition.  Or 
the  court  might  simply  consider  the  young  person's  difficulties  with  the 
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particular  alternative  measures  imposed,  and  select  a  different  type  of 
disposition.  In  any  event,  it  is  for  the  court  to  take  into  account  all  of  the 
circumstances  in  deciding  how  to  consider  the  y^ung  person's  performance  in 
alternative  measures. 

Double  jeopardy 


Both  paras.  4(4) (a)  and  (b)  protect  the  young  person  against  double 
jeopardy.  Since  alternative  measures  are  not  equivalent  to  proceedings  in 
court,  it  would  seem  that  the  prohibiton  against  double  jeopardy  found  in 
subsection  11(h)  of  the  Canadian  Charter  of  Rights  and  Freedoms  is  not 
violated. 

Private  prosecutions  ;  s.  4(5) 


Section  455  of  the  Criminal  Code  permits  private  prosecutions. 
Subsection  4(5)  of  the  Y.O.A.  confirms  that  the  private  citizen  has  the  right 
to  lay  an  information  under  the  Y.O.A.  "in  accordance  with  law".  This  right  is 
subject  to  the  provisions  of  subs.  4(4),  vdiich  protect  the  yaung  person  who  has 
completed  alternative  measures  from  further  prosecution  in  court.  Subsection 
4(5)  follows  the  approach  of  the  Supreme  Court  of  Canada  in  Attorney  General  of 
Quebec  v .  Lechasseur  (  19  82),  128  D.L.R.  (3d)  739,  25  R.F.L.  (2d)  1,  63  C.C.C. 
(3d)  301  (S.C.C.),  vhere  it  was  held  that  citizens  should  not  be  deprived  of 
access  to  the  courts  and  should  have  the  right  to  commence  a  private 
prosecution  instead  of  having  a  young  person  dealt  with  by  way  of  alternative 
measures.  Though  the  Crown  may  stay  a  private  prosecution  pursuant  to  s.  732.1 
of  the  Code,  in  view  of  subs.  4(5)  of  the  Y.O.A. ,  it  would  not  seem  appropriate 
for  the  Crown  to  routinely  stay  proceedings  with  the  intention  of  stopping  a 
private  prosecution  in  order  to  invoke  alternative  measures;  there  nay  be, 
however,  special  circumstances  which  would  justify  such  an  action. 
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Introduction 


The  Young  Offenders  Act  gives  exclusive  jurisdiction  to  a  youth  court 
for  any  offence  alleged  to  have  been  committed  by  a  young  person.  The  two 
exceptions  to  this  general  rule  are: 

1)  where  a  young  person  is  subject  to  the  National  Defence 
Act;  or 

2)  where  a  young  person  is  transferred  to  ordinary  court  under 
s.  16. 

Exclusive  jurisdiction  of  the  youth  court  ensures  that  the  guiding 
principles  and  entrenched  rights  and  safeguards,  found  in  the  Y.O.A.  extend  to 
all  young  persons. 

Section  5  : 


5(1)  Exclusive  jurisdiction  of  youth  court.  Notwithstanding 
any  other  Act  of  Parliament  but  subject  to  the  National  Defence 
Act  and  section  16,  a  youth  court  has  exclusive  jurisdiction  in 
respect  of  any  offence  alleged  to  have  been  committed  by  a 
person  while  he  was  a  young  person  and  any  such  person  shall  be 
dealt  with  as  provided  in  this  Act. 

(2)  Period  of  limitation.  No  proceedings  in  respect  of  an 
offence  shall  be  commenced  under  this  Act  after  the  expiration 
of  the  time  limit  set  out  in  any  other  Act  of  Parliament  or  any 
regulation  made  thereunder  for  the  institution  of  proceedings  in 
respect  of  that  offence. 

(3)  Proceedings  continued  when  adult.  Proceedings  com¬ 
menced  under  this  Act  against  a  young  person  may  be  continued, 
after  he  becomes  an  adult,  in  all  respects  as  if  he  remained  a 
young  person. 

(4)  Powers  of  youth  court  judge.  A  youth  court  judge,  for 
the  purpose  of  carrying  out  the  previsions  of  this  Act,  is  a 
justice  and  a  magistrate  and  has  the  jurisdiction  and  powers  of 
a  summary  conviction  court  under  the  Criminal  Code. 


(5)  Court  of  record.  A  youth  court  is  a  court  of  record. 
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Youth  Court  :  s.  5(1) 


Youth  court  is  defined  in  s.  2  of  the  Y.O.A.  Each  jurisdiction  is  to 
designate  a  particular  court  as  the  "youth  court."  In  sane  jurisdictions  it  is 
likely  this  will  be  a  provincial  court,  but  in  others  it  may  be  a  county  or 
superior  court.  The  Y.O.A.  contemplates  that  there  may  be  variation  in  the 
level  of  court  designated;  see  for  example  subs.  16(11). 

"Exclusive  jurisdiction"  of  youth  court  :  s.  5(1) 

The  Y.O.A.  requires  that  unless  dealt  with  by  alternative  measures 
under  s.  4,  a  young  person  who  commits  an  offence  will  be  dealt  with,  at  least 
initially,  by  the  youth  court  with  its  special  expertise,  experience  and 
facilities  for  dealing  with  young  persons.  It  is  generally  expected  that  all 
aspects  of  a  case  involving  a  young  person  will  occur  in  this  specially 
designated  court.  Adjudication,  disposition  and  review  of  disposition  are  all 
to  be  decided  by  the  youth  court.  Also  such  issues  as  pre-trial  detention 
(ss.  7  &  8),  service  of  notice  of  the  hearing  ('s.  9),  parental  presence  at  a 
hearing  (s.  10),  custody  for  medical  or  psychological  examination  (s.  13)  and 
access  to  records  arising  out  of  charges  under  the  Y.O.A.  (ss.  40-44),  are  to 
be  dealt  with  in  youth  court.  There  are,  however,  provisions  to  allow  another 
judicial  official  to  decide  matters  such  as  pre-trial  detention,  which  should 
be  resolved  expeditiously,  where  "having  regard  to  the  circumstances,  a  youth 
court  judge  is  not  reasonably  available"  (subs.  8(1)). 

Provision  is  also  made  for  appeals  to  the  higher  levels  of  the 
ordinary  (adult)  courts  if  a  litigant  is  dissatisfied  with  a  decision  in  youth 
court:  see  for  example  subss.  8(6)  &  (9),  pre-trial  detention;  subss.  16(9), 
(10)  &  (11),  transfer;  and  s.  27,  a  general  appeal  provision  governing 
adjudication  and  disposition. 

On  the  other  hand,  adults  who  commit  offences  involving  young  people 
are  to  be  dealt  with  by  the  ordinary  courts.  The  Juvenile  Delinquents  Act,  s. 
33  creates  the  offence  of  "contributing  to  delinquency,"  under  wnich  adults  are 
dealt  with  by  the  juvenile  court.  There  is  no  equivalent  to  s.  33  of  the 
J.D.A.  in  the  Y.O.A.  Adults  who  unlawfully  interfere  with  young  people  will  be 
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dealt  with  under  the  Criminal  Code  in  ordinary  court;  amendments  to  the  Code 
found  in  Bill  C-53  of  the  First  Session,  Thirty-Second  Parliament,  1980-81  will 
effectively  replace  the  offence  of  "contributing  to  delinquency."  The  Y.O.A. 
specifically  creates  certain  offences  for  failure  to  abide  by  the  statutory 
protections  afforded  young  people;  for  example,  it  is  an  offence  under  subs. 
38(2)  of  the  Y.O.A.  to  publish  a  report  identifying  a  young  person  charged  with 
an  offence  under  the  Act.  These  offences  will  be  dealt  with  by  the  ordinary 
courts,  unless  of  course  the  offender  is  a  young  person. 

Exceptions  to  youth  court  jurisdiction:  s.  5(1) 

Subsection  5(1)  creates  two  exceptions  to  the  exclusive  jurisdiction 
of  the  youth  court  to  deal  with  young  persons  alleged  to  have  violated  the 
criminal  law. 

A  person  who  is  seventeen  years  old  may,  with  parental  consent, 
become  a  member  of  the  Canadian  Armed  Forces.  As  a  result  of  subs.  5(1)  of  the 
Y.O.A. ,  young  persons  who  are  members  of  the  Armed  Forces  will  usually  not  be 
dealt  with  under  the  Y.O.A. ,  but  rather  will  be  subject  to  the  Code  of  Service 
Discipline  and  the  jurisdiction  of  the  Courts  Martial  pursuant  to  the  National 
Defence  Act,  R.S.C.  1970,  c.  N-4.  It  is  generally  desirable  to  deal  with  all 
those  who  choose  to  enter  the  services,  with  the  special  demands  ard  discipline 
entailed,  in  the  military  judicial  system.  Hcwever,  s.  61(1)  of  the  National 
Defence  Act  states: 

"61(1)  Nothing  in  the  Code  of  Service  Discipline  affects  the 
jurisdiction  of  any  civil  court  to  try  a  person  for  any  offence 
triable  by  that  court." 

This  provision  allows  a  prosecuter  to  choose  to  proceed  in  youth  court  rather 
than  in  the  military  courts  with  a  charge  against  a  young  person  who  is  a 
member  of  the  Forces.  Thus,  a  provincial  Crown  Attorney  or  other  prosecutor 
may  decide  to  charge  a  young  person  in  the  Forcer  in  youth  court  in  regard  to 
offences  not  directly  related  to  military  discipline,  or  may  choose  to  leave 
the  matter  to  military  courts;  see  subss.  61(2)  &  (3)  of  the  National  Defence 
Act  and  paras.  11(h)  &  (i)  of  the  Canadian  Charter  of  Rights  and  Freedoms  for 
provisions  concerning  situations  of  double  jeopardy.  It  should  be  noted  that 
young  persons  who  commit  offences  on  military  installations  but  who  are  not 
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members  of  the  Armed  Forces  are  within  the  jurisdiction  of  youth  court;  thus, 
children  of  servicemen  who  live  on  military  bases  are  not  to  be  dealt  with  by 
military  courts. 

Subsection  5(1)  provides  for  another  exception  to  the  exclusive 
jurisdiction  of  the  youth  court  based  on  s.  16  of  the  Y»O.A.  Section  16 
provides  that  where  a  young  person  is  charged  with  a  serious  offence,  a  youth 
court  may  decide  that  his  case  should  be  transferred  to  the  ordinary  courts  for 
trial  and  sentencing,  which  could  result  in  confinement  of  the  young  person  in 
an  adult  correctional  facility.  Even  after  transfer  to  ordinary  court  under 
s.  16,  it  is  possible  under  s.  75  of  the  Y.O.A.  that,  at  the  discretion  of  the 
correction  authorities,  a  young  person  may  be  placed  in  custody  in  a  juvenile 
facility. 

It  would  also  seem  that  subs.  47(3)  creates  a  further  exception  to 
the  rule  that  young  persons  are  dealt  with  in  youth  court.  Subsection  47(3) 
provides  that  if  a  young  person  commits  contempt  in  the  face  of  a  court,  other 
than  a  youth  court,  both  the  youth  court  and  the  other  court  have  jurisdiction 
to  deal  with  the  matter.  Subsection  47(4)  provides  that  regardless  of  which 
court  deals  with  contempt,  if  the  young  person  is  found  guilty  of  contempt, 
the  court  can  only  impose  one  of  the  dispositions  found  in  s.  20  of  the  Y.O.A. 

"While  he  was  a  young  person”:  s.  5(1)  &  (3) 

The  relevant  date  for  determining  the  jurisdiction  of  the  youth  court 
is  the  date  of  the  occurrence  of  the  offence  or  alleged  offence.  Subsection 
5(3)  is  clear  in  providing  that  if  a  young  person  becomes  an  adult  after  the 
date  of  the  offence  or  alleged  offence,  he  will  continue  to  be  dealt  with  under 
the  Y.O.A,  There  is  provision  in  subs.  24(14)  of  the  Y.O.A.  for  confinement  in 
a  provincial  correctional  facility  for  adults  of  a  person  committed  to  custody 
under  the  Y.O.A. ;  this  transfer  is  to  occur  only  after  a  young  person  reaches 
the  age  of  eighteen,  requires  a  judicial  order  made  at  a  youth  court  hearing, 
and  leaves  the  individual  subject  to  the  Y.O.A. 

"Young  person"  is  defined  in  s.  2  of  the  Y.O.A. ;  proof  of  age  is 
dealt  with  in  s.  57  of  the  Y.O.A. 
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Period  of  limitation:  s.  5(2) 

Subsection  5(2)  stipulates  that  the  time  limitations  for  commencing 
proceedings  are  to  be  determined  by  the  statute  creating  the  offence.  By 
virtue  of  subs.  721(2)  of  the  Criminal  Cede ,  this  means  the  limitation  period 
for  summary  conviction  offences  is  six  months.  Few  indictable  offences  have 
specific  limitations  and  therefore  the  general  cannon  law  rule  "nullum  tempus 
occurrit  regi"  (time  does  not  run  against  the  Crown)  applies  to  indictable 
offences  committed  by  young  persons.  By  virtue  of  s.  27  of  the  Interpretation 
Acty  hybrid  offences,  which  are  summary  or  indictable  at  Crovn  election,  are 
deemed  indictable  unless  the  Crown  otherwise  elects. 

Powers  of  youth  court  judge:  s.  5(4) 

Subsection  5(4)  provides  that  a  youth  court  judge  "is  a  justice  and  a 
magistrate  and  has  the  jurisdiction  and  powers  of  a  summary  conviction  court 
under  the  Criminal  Code."  The  terms  "justice"  and  "magistrate"  are  defined  in 
s.  2  of  the  Code,  while  "summary  convict ion  court"  is  defined  in  s.  720. 

By  virtue  of  subs.  52(1)  of  the  Y.O.A. ,  the  procedure  to  be  followed 
in  youth  court  is  generally  that  of  a  summary  proceeding  under  the  Criminal 
Code,  whether  the  offence  itself  is  summary  or  indictable.  The  combined  effect 
of  subss.  5(4)  and  52(1)  is  to  cloak  the  youth  court  judge  with  sufficient 
authority  to  conduct  proceedings  under  the  Y.O.A.  The  powers  vested  in  a  youth 
court  judge  includes  the  authority: 

to  conduct  a  trial  (s.  733  of  Code) 

to  preserve  order  in  the  court  (s.  440  of  Gode;  also  s.  47  of 
Y.O.A.) 

to  issue  a  summons  of  warrant  for  arrest  (ss.  455-456.3  of  Code) 

to  deal  with  pre-trial  detention  of  young  person  (ss.  7  &  8  of 
Y.O.A.  and  ss.  457-458  of  Code) 

to  arraign  the  accused  and  accept  plea  (s.  736  of  Code  and  s.  12  of 
Y.O.A.) 

to  make  a  finding  of  insanity  at  time  offence  or  at  time  of  trial 
(ss.  542  &  543  of  Code) 

to  issue  a  subpoena  or  warrant  for  a  witness  (s.  728  of  Code;  also 
s.  54  of  Y.O.A.) 
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-  to  adjourn  proceedings  (ss.  725  &  738  of  Code) 

to  require  a  young  person  to  enter  into  a  recognizance  to  keep  the 
peace  and  be  of  good  behaviour  ("peace  bond"  -  s.  745  of  Code) . 

In  addition,  youth  court  judges  are  expressly  given  certain  powers  in 
the  Y.Q.A. ,  for  example  in  s.  47  dealing  with  contempt,  and  ss.  48-49  governing 
forfeiture  of  recognizances,  and  s.  54  concerning  the  issue  of  a  subpoena. 

"Court  of  record":  s.  5(5) 


The  term  "court  of  record"  is  not  defined  in  the  Y.Q.A.  or  Criminal 
Code,  but  the  import  of  subs.  5(5)  of  the  Y.Q.A.  is  the  same  as  that  of  subs. 
489(1)  of  the  Code. 

Stephen's  Commentaries ,  vol.  3,  p.  372  as  quoted  in  Dixon  v.  MacKay 
(1902),  21  Man.  R.  762,  at  p.  765,  defines  "court  of  record"  as:  "One  whereof 
the  acts  and  judicial  proceedings  are  enrolled  for  a  perpetual  memorial  and 
testimony;  which  rolls  are  called  the  records  of  the  Court,  and  are  of  such 
high  and  supereminent  authority  that  their  truth  is  not  to  be  called  in 
question."  Thus,  there  is  an  obligation  upon  the  youth  court  to  maintain  a 
record  of  its  orders;  further  certified  copies  of  its  order  are 
self-authenticating  and  do  not  require  a  witness  to  vouch  for  their 
authenticity.  Section  40  of  the  Y.Q.A.  deals  in  considerable  detail  with  the 
youth  court  record;  see  that  section  and  the  comments  following. 

As  a  "court  of  record,"  a  youth  court  also  has  an  inherent 
jurisdiction  to  deal  with  contempt  in  the  face  of  the  court;  see  R.  v.  Dunning 
(1979),  50  C.C.C.  (2d)  296  (Ont.  C.A.).  Practically,  the  fact  that  a  youth 
court  is  a  "court  of  record"  has  little  significance  in  regard  to  contenpt 
jurisdiction,  as  s.  47  of  the  Y.Q.A.  gives  the  youth  court  a  broad  contempt 
jurisd.L  t.  on. 

Proceedings  Before  a  Justice:  s.  6 
Section  6 

6.  Certain  proceedings  may  be  taken  before  justices.  Subject  to 
sect  ion  8,  any  proceeding  that  may  be  carried  out  before  a  justice 
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under  the  Criminal  Code,  other  than  a  plea,  a  trial  or  an 
adjudication,  may  be  carried  out  before  such  justice  in  respect  of  an 
offence  alleged  to  have  been  committed  by  a  young  person,  and  ary 
process  that  may  be  issued  by  a  justice  under  the  Criminal  Code  may 
be  issued  by  such  justice  in  respect  of  an  offence  alleged  to  have 
been  committed  by  a  young  person. 

Section  5  of  the  Young  Offenders  Act  establishes  the  powers  and 
authority  of  a  youth  court  judge.  It  is  clear  from  s.  5,  as  well  as  other 
specific  provisions,  that  the  Act  contemplates  that  most  of  the  important 
judicial  functions  in  respect  of  a  young  person  will  be  performed  exclusively 
by  a  youth  court  judge. 

However,  s.  6  of  the  Y.O.A.  provides  that  certain  functions  in 
respect  of  a  young  person  may  be  performed  by  a  "justice,"  where  authority  is 
given  to  a  justice  by  the  Code  to  perform  these  functions.  "Justice"  is 
defined  in  s.  2  of  the  Criminal  Code  to  mean  a  justice  of  the  peace  or  a 
magistrate. 

Section  6  of  the  Y.O.A.  generally  permits  a  justice  to  preside  over 
the  same  proceedings  and  issue  the  same  processes  under  the  Y.O.A.  that  he 
would  be  able  to  preside  over  or  issue  under  the  Criminal  Code,  with  certain 
important  exceptions  as  discussed  below.  Section  6  allows  a  justice  to  carry 
out  certain  preliminary  or  peripheral  functions  in  regard  to  proceedings  under 
the  Y.O.A. ,  such  as: 

issuing  a  summons  or  warrant  for  arrest  (ss.  455-456.3  of  Code ) 
issuing  a  subpoena  or  warrant  for  a  witness  (s.  728  of  Code ) 
taking  an  information  (s.  723  of  Code) 
adjournment  of  proceedings  (s.  725  of  Code ) 

-  dealing  with  judicial  interim  release,  vhere  "having  regard  to  the 
circumstances"  a  youth  court  judge  is  "not  reasonably  available" 
(ss.  7  &  8  of  Y.O.A. ,  ss.  457-458  of  Code). 
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Introduction 


Section  7  deals  with  the  arrest  and  pre -disposition  detention  of  a 
young  person,  and  establishes  procedures  for  making  decisions  as  to  the  place 
where  a  young  person  is  to  be  detained,  or  if  he  is  to  be  released,  to  vhom  and 
under  what  circumstances,  faction  8  provides  that  the  youth  court  is  to  have  a 
central  position  in  the  making  of  decisions  about  pre-trial  detention,  and 
provides  a  mechanism  for  the  review  of  these  decisions. 

The  incorporates  the  basic  philosophy  of  the  J.D.A.  in  regard 

to  pre-disposition  detention;  young  persons  held  in  custody  are  not  to  be 
confined  with  adults,  unless  absolutely  necessary.  The  Y.O.A.  does  introduce 
some  new  practices,  and  clarifies  seme  of  the  confusion  concerning 
pre-disposition  detention  under  the  J.D.A.  Most  significantly,  it  makes  clear 
that  the  liberal  provisions  of  the  Bail  Reform  Act  (found  in  Part  XIV  of  the 
Criminal  Code)  are  to  be  applied  bo  young  people  as  well  as  adults. 

Some  of  the  significant  features  of  the  scheme  set  out  in  the  J.D.A. 
which  will  remain  essentially  unchanged  in  the  Y.O.A.  include  : 

detention  of  young  people  in  places  separate  from  adults,  Y.O.A. 
subs.  7(1)  (J.D.A.  subs.  13(1)); 

exceptions  to  separate  detention  if  juvenile  facilities  not 
reasonably  available  or  safety  problems  exist,  Y.O.A.  subs.  7(3) 
(J.D.A.  subs.  13(4)); 

release  of  young  person  into  care  of  responsible  person,  Y.O.A. 
subs.  7(4)  (J.D.A.  subs.  14(2)); 

offence  established  for  those  who  fail  to  ensure  separate 
pre-disposition  detention  of  young  people,  Y.O.A.  subs.  7(7)  (J.D.A. 
subs.  13(2)); 

The  Y«°.A.  presents  certain  significant  new  features  : 

clarification  that  provisions  of  Criminal  Code  governing  detention 
prior  to  disposition  apply  to  young  people,  Y.O.A.  ss.  8,  51  &  52; 

introduction  of  scheme  of  judicial  review  of  decisions  concerning 
pre -disposition,  Y.O.A.  s.  8; 
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opportunity  for  consultation  with  counsel  after  arrest  and  for 
provision  of  counsel  at  detention  hearings,  Y.O.A.  ss.  11  &  56; 

notification  of  parents  as  soon  as  possible  if  young  person  is 
detained  in  custody,  Y.O.A.  subs.  9(1) 

By  virtue  of  ss.  51  &  52  of  the  Y.O.A. ,  the  substantive  features  of  Part  XIV  of 
the  Criminal  Code,  governing  arrest,  release  and  pre-disposition  detention  are 
applicable  to  offences  involving  young  people.  Section  7  of  the  Y.O.A. 
qualifies  the  provisions  of  the  Code  by  ensuring  that  young  persons  are 
generally  to  be  detained  separate  from  adults,  and  s.  8  provides  that  decisions 
regarding  the  detention  of  young  persons  are  generally  to  be  decided  by  a  youth 
court  judge. 

Therefore  the  Y.O.A.  provides  for  the  application  of  the  general 
provisions  of  the  criminal  law  with  respect  to  arrest,  and  pre-disposition 
detention  and  release,  but  with  modification  to  allow  the  juvenile  justice 
system  to  accommodate  the  special  needs  and  problems  of  young  offenders. 

Section  7 


7.(1)  Designated  place  of  tenporary  detention.  A  young 
person  who  is  arrested  and  detained  prior  to  the  raking  of  a 
disposition  in  respect  of  the  young  person  under  section  20 
shall,  subject  to  subsection  (2),  be  detained  in  a  place  of 
tenporary  detention  designated  as  such  by  the  Lieutenant 
Governor  in  Council  of  the  appropriate  province  or  his  delegate 
or  in  a  place  within  a  class  of  such  places  so  designated. 

(2)  Exception.  Subsection  (1)  does  not  apply  in  respect 
of  the  arrest  of  a  young  person  or  in  respect  of  ary  tenporary 
restraint  of  a  young  person  in  the  hands  of  a  peace  officer 
after  the  arrest  of  the  young  person  but  prior  to  his  detention 
in  custody. 

(3)  Detention  separate  from  adults.  No  young  person  vfso 
has  been  arrested  shall  be  detained  prior  to  the  making  of  a 
disposition  in  respect  of  the  young  person  under  section  20  in 
any  part  of  a  place  in  which  an  adult  *ho  has  been  charged  with 
or  convicted  of  an  offence  against  any  law  of  Canada  or  a 
province  is  detained  or  held  in  custody  unless  a  youth  oourt 
judge  or,  vhere  a  youth  court  judge  is,  having  regard  to  the 
circumstances,  not  reasonably  available,  a  justice  authorizes 
the  detention,  being  satisfied  that 
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(a)  the  young  person  cannot,  having  regard  to  his  own 
safety  or  the  safety  of  others,  be  detained  in  a  place  of 
detention  for  young  persons;  or 

(b)  no  place  of  detention  for  young  persons  is  available 
within  a  reasonable  distance. 

(4)  Placement  of  young  person  in  care  of  responsible  person. 
Where  a  youth  court  judge  or  a  justice  is  satisfied  that 

(a)  a  responsible  person  is  willing  and  able  to  take  care 
of  and  exercise  control  wer  a  young  person  o  has  been 
arrested,  and 

(b)  the  young  person  is  willing  to  be  placed  in  the  care  of 
that  person, 

and  where  that  person  undertakes  in  writing  to  take  care  of  and 
to  be  responsible  for  the  attendance  of  the  young  person  in 
court  when  required,  the  young  person  may  be  placed  in  the  care 
of  that  person  instead  of  being  detained  in  custody. 

(5)  Authorization  of  provincial  authority  for  detention.  In 
ary  province  for  which  the  Lieutenant  Governor  in  Council  has 
designated  a  person  or  a  group  of  persons  whose  authorization  is 
required  before  a  young  person  who  has  been  arrested  may  be 
detained  prior  to  his  appearance  before  a  youth  aourt  judge  or  a 
justice,  no  young  person  shall  be  so  detained  unless  such 
authorization  is  first  obtained. 

(6)  Transfer  by  provincial  director.  A  young  person  who  is 
detained  in  custody  in  accordance  with  this  section  may,  during 
the  period  of  detention,  be  transferred  by  the  provincial 
director  or  his  delegate  from  one  place  of  temporary  detention 
to  another. 

(7)  Offence  and  punishment.  Any  person  who  fails  to  comply 
with  subsection  (1),  (3)  or  (5)  is  guilty  of  an  offence 
punishable  on  summary  conviction. 


Arrest 


The  provisions  of  the  Criminal  Code  dealing  witn  arrest  are  mace 
applicable  to  the  arrest  of  young  persons  by  virtue  of  ss.  51  and  52  of  tne 
Y.O.A.  and  the  retention  in  the  Y.O.A.  of  the  distinction  between  indictable 
and  summary  conviction  offences  (s.  52). 

By  virtue  of  s.  449  of  the  Criminal  Co  ie ,  a  young  person  niny  .  .e 
arrested  without  warrant  by  any  person  where: 
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the  young  person  is  found  committing  an  indictable  offence; 

the  young  person  is  believed  on  reasonable  and  probable 
grounds  to  have  committed  a  criminal  offence  and  is  being 
freshly  pursued; 

the  young  person  is  found  committing  a  criminal  offence  in 
relation  to  property,  he  may  be  arrested  by  the  owner  or 
person  in  lawful  possession  of  the  property. 

A  peace  officer  acting  on  the  authority  of  s.  450  of  the  Criminal 
Code  has  authority,  in  addition  to  s.  449,  to  arrest  a  young  person  without 
warrant  where: 

the  young  person  is  found  committing  a  criminal  offence; 

the  peace  officer  believes  on  reasonable  and  probable 
grounds  that  the  young  person  has  committed  or  is  about  to 
commit  an  indictable  offence; 

the  peace  officer  believes  on  reasonable  and  probable 
grounds  that  a  warrant  is  in  force  for  the  young  person. 

The  authority  for  arrest  without  warrant  by  a  peace  officer  is 
limited  by  subs.  450(2)  of  the  Code.  It  provides  that,  for  certain  less 
serious  offences,  the  peace  officer  shall  not  arrest  without  a  warrant  unless 
it  is  in  the  public  interest  to  do  so  (for  example  to  establish  the  identity  of 
the  person)  or  if  the  peace  officer  has  a  reasonable  belief  that  the  young 
person  will  fail  to  attend  court. 

In  situations  where  the  peace  officer  does  not  arrest,  for  offences 
specified  in  subs.  450(2)  of  the  Code,  the  peace  officer  may  issue  to  the  young 
person  an  appearance  notice  under  the  authority  of  s.  451  of  the  Criminal  Code. 

If  the  young  person  is  arrested  without  warrant  under  s.  449  of  the 
Code,  or  with  warrant  under  s.  456.3  of  the  Criminal  Code,  the  Y.O.A.  provides 
that  the  police 

1)  must  detain  the  young  person  separate  frcm  adult  offenders, 
subject  to  the  exception  in  subss.  7(2)  &  (3)  of  Y.O.A. 

2)  must  forthwith  advise  the  young  person  of  his  right  to  be 
represented  by  counsel  and  give  him  an  opportunity  to 
obtain  counsel,  subs.  11(2)  of  Y.O.A. 

3)  must  not  fingerprint  or  photograph  the  young  person  unless 
permitted  by  the  Identification  of  Criminals  Act,  s.  44  of 

Y.O.A. 
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4)  must  give  notice  to  the  young  person's  parents  as  required 
by  subss.  9(1)  &  (2)  of  Y.O.A. 

5)  must  comply  with  requirements  of  s.  56  of  Y.O.A.  if 
statement  to  be  taken  from  young  person  (notification  of 
rights,  reasonable  opportunity  to  consult  counsel,  parent 
or  other  adult,  and  reasonable  opportunity  to  make 
statement  in  presence  of  such  a  person.) 


These  requirements  of  the  Y.O.A.  are  in  addition  to  those  found  in  the  Canadian 
Charter  of  Rights  and  Freedoms,  s.  10  which  provides: 

"10.  Everyone  has  the  right  on  arrest  or  detention 

(a)  to  be  informed  promptly  of  the  reasons  therefor; 

(b)  to  retain  and  instruct  counsel  without  delay  and  to  be 
informed  of  that  right;  and 

(c)  to  have  the  validity  of  the  detention  determined  by  way 

of  habeas  corpus  and  to  be  released  if  the  detention  is  not 
lavTun" - 


If  a  young  person  is  arrested  for  one  of  the  less  serious  offences 
listed  in  subs.  450(2)  of  the  Code,  and  if  the  public  interest  has  been 
satisfied  and  there  no  longer  exists  a  reasonable  belief  that  the  young  person 
will  fail  to  attend  court,  then  the  young  person  shall  be  released,  either  by 
the  arresting  officer  or  by  the  officer  in  charge  under  ss.  452  and  453  of  the 
Criminal  Code.  In  either  case,  the  young  person  can  be  compelled  to  attend 
court  by  an  appearance  notice  or  summons.  The  officer  in  charge  also  has 
authority  to  release  a  young  person  arrested  for  an  indictable  offence  where 
the  maximum  punishment  for  an  adult  is  5  years  or  less;  the  officer  in  charge 
also  has  authority  to  require  a  young  person  to  give  his  premise  to  appear  or 
enter  into  a  recognizance  to  secure  his  release. 

Where  the  arresting  officer  or  the  officer  in  charge  releases  a  young 
person  under  ss.  452  or  453  of  the  Criminal  Code,  notice  must  be  given  to  the 
parent  of  the  young  person  pursuant  to  subs.  9(2)  of  the  Y.O.A. 


Judicial  Interim  Release 


Sections  457  to  459  of  the  Criminal  Code  deal  with  "judicial  interim 
release"  :  the  judicial  decision  to  release  an  arrested  person  rather  than 
having  him  detained  in  custody  pending  ultimate  resolution  of  his  case. 
Sections  51  and  52  of  the  Y.O.A.  make  applicable  these  provisions  of  the  Gode. 
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Where  a  young  person  has  been  arrested,  but  not  released  pursuant  to 
ss.  452  or  453  of  the  Code,  then  s.  454  requires  that  a  young  person  be  brought 
for  a  decision  on  judicial  interim  release  before  a  youth  court  judge,  or  where 
one  is  not  immediately  available,  as  soon  as  possible  thereafter.  Subsection 
8(1)  of  the  Y.O.A.  provides  that  where  a  youth  court  judge  is  "having  regard  to 
the  circumstances ... not  reasonably  available,"  the  young  person  shall  be 
brought  before  a  justice  for  judicial  interim  release.  The  Y.O.A.  thus  ensures 
that  the  sensitive  issue  of  pre-disposition  detention  will  normally  be  dealt 
with  by  the  youth  court,  with  its  special  expertise  and  understanding. 
Subsection  8(1)  provides  an  exception  to  ensure  that  a  young  person  is  not 
unduly  detained  on  account  of  the  unavailability  of  a  youth  court  judge. 

The  substantive  features  of  the  Code  provisions  governing  judicial 
interim  release  also  apply  to  the  pre-disposition  detention  of  yaurtg  persons. 
Thus,  as  a  rule  the  onus  will  be  on  the  prosecutor  to  "show  cause  why  the 
detention  of  the  accused  in  custody  is  justified."  However,  in  the  more 
serious  circumstances  listed  in  subs.  457(5.1)  or  paras.  457. 7( 2) (b)-(d. 1 ) ,  the 
youth  court  will  order  the  yaung  person  detained  unless  he  can  show  cause  why 
his  detent ion  is  not  justified.  Subsection  457(7)  provides  that  the  detention 
of  an  accused  person  is  only  justified  if  it  is  necessary  to  ensure  his 
attendance  in  court,  or  if  it  is  "necessary  in  the  public  interest  or  for  the 
protection  or  safety  of  the  public,  having  regard  to  all  the  circumstances 
including  any  substantial  likelihood  that  the  accused  will,  if  he  is  released 
from  custody,  commit  a  criminal  offence  or  an  interference  with  the 
administration  of  justice."  Thus  it  will  clearly  not  be  appropriate  for  a 
young  person  to  be  detained  pending  judicial  resolution  of  his  case  because  he 
may  be  in  need  of  protection,  or  lacks  a  place  to  stay,  or  "needs  to  be  taught 
a  lesson."  Subsection  13(3)  of  the  Y.O.A. ,  however,  allows  a  yaung  person  to 
be  detained  in  custody  to  permit  preparation  of  a  medical  or  psychological 
report . 

Sections  457.2  and  457.3  of  the  Code  govern  the  conduct  of  a  hearing 
to  determine  judicial  interim  release.  Generally,  the  hearings  are  relatively 
informal;  the  court  may  receive  and  base  its  decision  upon  "evidence 
considered  credible  or  trustworthy"  in  the  circumstances.  Thus  the  prosecutor 
often  presents  all  his  evidence  by  means  of  his  own  submissions,  rather  than 
providing  oral  testimony.  The  scope  of  the  hearings  is  broad;  the  court  may 
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learn  of  the  record  of  previous  convictions ,  any  outstanding  charges,  and  the 
"circumstances  of  the  alleged  offence."  Provision  is  al90  made  for  a  ban  on 
publication  of  the  details  of  the  hearing. 

The  court  may  decide  to  detain  the  accused  young  person,  or  to 
release  him  upon  conditions  specified  in  subss.  457(2)  &  (4)  of  the  Code, 
including  that  the  accused: 

enter  into  a  recognizance,  with  or  without  sureties  and 
with  or  without  the  requirement  of  a  deposit  of  a  sum  of 
money  or  other  valuable  security; 

report  to  a  peace  officer  or  other  designated  person  at 
times  specified,  and  notify  such  person  of  a  change  in 
address,  employment  or  occupation; 

remain  in  a  specified  territorial  jurisdiction; 

abstain  from  communicating  with  any  witness  or  other 
designated  person; 

deposit  his  passport,  where  he  has  one; 

comply  with  such  "other  reasonable  conditions  specified." 

The  statutory  provisions  of  the  Code  governing  judicial  interim  release  and  the 
jurisprudence  interpreting  these  provisions  are  complex.  The  presention  here 
merely  summarizes  the  Code  and  case  law.  For  a  further  discussion,  see  Roger 
Salhany,  Canadian  Criminal  Procedure  (Third  Edition),  Agincourt,  Canada  Law 
Book  (1978)  Chapter  4;  John  Scollin,  The  Bail  Reform  Act,  Toronto,  Carswell 
(1972);  John  Scollin,  Pre-Trial  Release,  Toronto,  Carswell,  (1977). 

"Place  of  temporary  detention":  s.  7(1)  &  (3) 


Section  7  of  the  Y.O.A.  provides  that  vhere  a  decision  is  rrade  to 
detain  a  young  person  prior  to  disposition,  this  will  be  in  a  "place  of 
temporary  detention."  Places  of  temporary  detention  will  continue  inder  the 
Y.O.A.  to  be  a  provincial  responsibility,  and  are  to  be  designated  by  the 
Lieutenant  Governor  in  Gouncil  (provincial  Cabinet).  It  is  likely  that 
existing  facilities  will  continue  to  be  used,  but  there  will  probably  need  to 
be  some  new  facilities  designated  in  provinces  vhere  16  and  17  year  olds  are 
currently  dealt  with  in  the  adult  system. 
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Subsection  7(3)  of  the  Y'.O.A.  provides  that,  unless  otherwise  ordered 
by  a  youth  court,  "no  young  person...  shall  be  detained  prior  to  the  making  of 
a  disposition...  in  any  part  of  a  place  in  which  an  adult...  is  detained" 
[enphasis  added] .  Ideally,  young  persons  should  be  detained  in  completely 
separate  facilities,  but  this  may  not  always  be  feasible,  especially  in  reroute 
areas.  Although  subs.  7(3)  is  perhaps  slightly  ambiguous,  the  apparent 
Parliamentary  intent  is  to  allow  young  persons  and  adults  to  be  detained  in 
separate  parts  of  the  same  place,  as  long  as  they  are  not  detained  in  the  same 
part  of  a  place.  This  intent  is  revealed  fcy  contrasting  subs.  7(3)  of  the 
Y.O.A.  with  s.  13  of  the  J.D.A.  ;  the  latter  provision  simply  provided  that  a 
juvenile  was  not  to  be  detained  pending  disposition  in  a  "gaol  or  other  place 
in  which  adults"  are  or  may  be  imprisoned.  Subsection  7(3)  of  the  Y.O.A. 
provides  that  detention  of  young  persons  in  a  particular  part  of  a  place  with 
adults  is  prohibited,  but  implicitly  allows  detention  of  young  persons  in 
different  parts  of  the  same  place. 

Thus,  young  persons  and  adults  may  be  kept  in  separate  facilities,  or 
different  parts  of  the  same  facility.  For  example,  young  persons  may  be 
detained  in  a  separate  wing  of  a  facility  in  which  adults  are  detained.  It 
would,  however,  seem  that  all  aspects  of  the  detention  must  be  separate,  and 
hence  if  young  persons  are  detained  in  separate  parts  of  a  facility  in  which 
there  are  adults,  provision  must  be  made  for  separate  use  of  such  areas  as 
exercise  yards,  recreation  areas,  and  food  service  areas. 

The  provisions  of  s.  7  regarding  pre-disposition  detention  may  be 
contr. '>'0  4-  h  -nose  found  in  subs.  13(3)  which  illcw  a  young  person  to  be 
•'■er.--.nde3  in  "custody"  for  a  medical  or  psychological  assessment;  this  my 
involve  confinement  with  adults,  for  example,  in  a  psychiatric  facility. 

^Tenpqrary  restraint":  s.  7(2) 

Subsection  7(2)  gives  a  police  officer  arresting  a  young  person  some 
leeway.  A  young  person  my  be  kept  in  "temporary  restraint"  immediately  upon 
arrest  and  before  the  commencement  of  formal  "detention,"  and  during  this  rime 
the  young  person  need  not  be  kept  in  a  separate  designated  "place  of  temporary 
detention."  "Temporary  restraint"  is  not  statutorily  defined,  but  it  would 
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seem  that  a  young  person  is  in  "temporary  restraint"  until  a  decision  is  made 
to  detain  the  young  person  and  bring  him  before  a  youth  court  judge  or  a 
justice  for  consideration  of  judicial  interim  release.  Such  a  decision  will 
normally  be  made  by  the  officer  in  charge,  pursuant  to  s.  453  of  the  Code.  If 
the  young  person  is  arrested  on  a  serious  charge,  for  which  he  can  only  be 
released  by  judicial  decision,  "temporary  restraint"  would  appear  to  end  when 
he  is  placed  in  a  cell,  roan  or  other  place  designed  to  detain  him  pending 
judicial  hearing.  Situations  of  "tenporary  restraint"  would  include: 

the  young  person  is  taken  to  the  station  in  a  police  vehicle; 

the  young  person  is  being  "booked"  or  processed  through  at  the  police 
station,  including,  where  appropriate  under  s.  44,  fingerprinted  and 
photographed ; 

the  police  are  taking  a  statement  from  the  young  person  prior  to 
taking  the  young  person  before  a  youth  court  judge  pursuant  to  s.  434 
of  the  Code; 

the  arresting  peace  officer  or  officer  in  charge  is  taking 
appropriate  steps  to  satisfy  the  public  interest  by  ensuring  the 
young  person's  attendance  at  court,  prior  to  releasing  the  young 
person  under  s.  452  or  453  of  the  Criminal  Code; 

Subsection  7(2)  gives  the  police  some  flexibility  in  restraining  a  young  person 
and  in  dealing  with  the  young  person  after  his  initial  arrest;  it  allows  some 
time  for  a  decision  as  to  whether  a  charge  should  be  laid  and  if  so,  whether 
the  young  person  should  be  released.  If  this  provision  is  abused,  however, 
those  responsible  face  possible  criminal  prosecution  under  subs.  7(7),  for 
violating  subss.  7(1),  (3)  or  (5). 

Detention  with  adults  :  s.  7(3) 


As  a  general  rule,  young  persons  are  to  be  detained  separate  and 
apart  from  adults,  but  subs.  7(3)  provides  two  exceptions  : 

1)  where  the  safety  of  the  young  person  or  of  others  requires  it  (para. 
7(3) (a));  or 

2)  where  no  place  of  detention  for  a  young  person  is  available  within  a 
reasonable  distance  (para.  7(3) (b)). 
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The  first  exception  refers  to  situations  where  the  young  person  may 
be  in  physical  danger  as  a  result  of  detention  with  other  young  persons.  This 
exception  also  encompasses  the  danger  which  the  young  person  nay  present  to 
other  inmates  or  staff;  a  repeat  offender  aged  17  may  be  a  serious  threat  to 
younger  and  less  experienced  young  persons.  In  R.  v.  P.  [1979]  2  W.W.R.  262,  8 
R.F.L.  (2d)  277  (Man.  Q.B. )  Wilson  J.  cormented  on  s.  13(4)  of  the  J.D.A.  which 
provides  that  where  a  child  over  the  age  of  fourteen  "cannot  safely  be 
confined"  with  others  his  age,  he  may  be  detained  with  adults  (at  W.W.R. ,  p. 
266). 

"In  my  view,  the  phrase  'safely  confined'  relates  to  all 
the  circumstances  of  the  intended  confinement  -  safety  to 
the  accused  himself,  the  accused  delinquent;  safety  to 
other  persons  sharing  that  confinement  with  him  and  safety 
to  persons  charged  with  supervision  of  the  alleged 
delinquent  and  his  associates  in  that  area  of  confinement. 

I  think  the  word  'safely'  has  to  be  given  a  wide  meaning." 

These  words  would  seem  equally  applicable  to  the  provisions  of  para.  7(3)  (a)  of 
the  Y.O.A. ,  and  indeed,  the  subsection  appears  to  have  been  explicitly  worded 
to  comply  with  this  interpretation. 

Paragraph  7(3) (b)  allows  detention  with  adults  when  no  designated 
place  of  detention  is  available  "within  a  reasonable  distance."  This  provision 
allows  the  court  to  balance  the  ill  effects  of  detention  with  adults  against 
the  benefits  of  family  and  local  community  support  which  may  be  sacrificed  if 
the  young  person  is  detained  in  a  distant  facility  for  young  persons.  The 
court  will  have  to  consider  the  distance  involved,  the  likely  length  of 
detention,  the  nature  of  the  adult  facility  and  the  type  of  adults  contained 
therein,  the  age  and  maturity  of  the  young  person,  and  the  nature  of  the  family 
relationship.  It  may  be  appropriate  in  some  circumstances  for  a  court  to 
consider  placing  the  young  person  with  a  responsible  person  pursuant  to  subs. 
7(4),  rather  than  detaining  him  in  an  adult  facility  under  para.  7(3)(b). 

Authorization  for  detention  in  an  adult  facility  under  subs.  7(3) 
must  be  obtained  from  a  youth  court  judge  and  only  where  a  youth  court  judge  is 
not  reasonably  available  may  a  justice  authorize  it.  This  requirement  serves 
as  a  further  protection  for  the  young  person  for  it  ensures  that  whenever 
possible  the  specialized  experience  and  competence  of  a  youth  court  judge  will 
be  applied  to  these  important  decisions. 
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Placement  with  a  "responsible  person”  :  s.  7(4) 

Subsection  7(4)  allows  the  court  to  place  a  young  person  in  the  care 
of  a  "responsible  person"  rather  than  detaining  the  young  person  in  custody. 
This  provision  is  not  intended  to  be  an  alternative  to  release;  rather  only 
following  a  finding  by  the  youth  court  that  the  criteria  for  detention  as  set 
out  in  the  Code  have  been  met  should  a  court  consider  placing  a  young  person  in 
the  care  of  a  responsible  person  as  an  alternative  to  actual  custody. 

This  provision  recognizes  the  right  of  a  young  person  to  the  least 
possible  interference  with  his  freedom  (para.  3(1) (f))  and  offers  the  court  an 
alternative  to  actual  detention  where  the  court  is  satisfied  that  public  safety 
can  reasonably  be  protected. 

It  would  appear  that  "responsible  person"  is  not  restricted  to  a 
parent  or  even  necessarily  an  adult;  presumably  a  young  person  could  be  placed 
in  the  care  of  a  spouse  who  is  a  minor,  or  a  corporation  such  as  the  Children's 
Aid  Society.  The  person  must  be  "willing"  and  "able"  to  take  care  of  and 
exercise  control  over  the  young  person;  although  no  specific  form  is 
identified  under  the  Y.O.A. ,  the  person  must  undertake  in  writing  to  take  care 
of  and  ensure  the  attendance  in  court  of  the  young  person.  The  Act  provides  no 
consequences  for  breach  of  this  undertaking  although  arguably  wilful  deceit  by 
the  person  making  such  an  undertaking  may  fall  within  contempt  of  court  (see 
s.  47  of  the  Y.O.A. ) . 

In  a  strictly  technical  sense  it  might  seem  less  onerous  for  a 
"responsible  person"  to  undertake  to  take  care  of  a  young  person  and  be 
responsible  for  his  attendance  in  court  under  subs.  7(4)  of  the  Y.O.A.  than  for 
the  same  person  to  act  as  a  surety  for  the  young  person's  own  recognizance 
under  paras.  457(2)  (c)  or  (d)  of  the  Code.  A  surety  under  the  Code  may  incur 
financial  liability  if  the  young  person  fails  to  attend  while  the  "responsible 
person"  under  the  Y.O.A.  will  not.  It  is  generally  appropriate  for  a  surety  to 
be  required  under  the  Code  if  a  decision  is  made  to  release  the  young  person, 
and  it  is  felt  the  young  person  lacks  sufficient  financial  resources  for  him  to 
enter  into  a  meaningful  "pledge"  to  guarantee  his  attendance;  the  surety  is  in 
effect  a  financial  guarantor.  Subsection  7(4)  of  the  Y.O.A.  should  be  used 
where  a  decision  is  made  to  detain  the  young  person  in  custody  unless  some 


50 


DETENTION  PRIOR  TO  DISPOSITION  :  SECTIONS  7  &  8 


responsible  person  personally  agrees  to  take  care  of  the  young  person  arc!  be 
responsible  for  his  attendance  in  court;  the  person  undertaking  this 
responsibility  assumes  a  broader  obligation  than  one  undertaken  by  a  surety. 

Paragraph  7(4) (b)  requires  the  youth  court  to  satisfy  itself  that 
"the  young  person  is  willing  to  be  placed  in  the  care  of  that  person."  This 
indicates  that  the  young  person  must  be  committed  to  this  plan,  and  agree  to 
stay  in  the  care  of  the  responsible  person. 

Additional  authorization  for  detention  :  s.  7(5) 


Subsection  7(5)  is  a  permissive  provision  allowing  a  province  to 
designate  a  person  or  persons  other  than  the  police  to  authorize  detention  of  a 
young  person  prior  to  his  appearance  in  court.  This  authority,  if  so 
designated,  would  operate  only  in  the  narrow  class  of  situations  between 
temporary  restraint  in  the  hands  of  the  police  under  subs.  7(2)  and  the  young 
person's  appearance  before  a  youth  court  pursuant  to  s.  454  of  the  Criminal 
Code. 


Transfer  by  provincial  director  :  s.  7(6) 

The  provincial  director,  as  defined  in  s.  2  of  the  Y.O.A. ,  is  given 
discretion  under  subs.  7(6)  to  transfer  a  young  person  detained  in  accordance 
with  the  Act  from  cne  facility  to  another.  Presumably  such  a  transfer  would  be 
based  on  a  consideration  of  the  level  of  security  required  for  the  young 
person,  his  needs  and  the  facilities  available. 

Offence  :  s.  7(7) 


In  order  to  encourage  compliance  with  these  provisions  concerning 
pre-trial  detention,  the  Act  sets  out  an  offence  punishable  on  summary 
conviction  for  a  failure  to  comply  with  subss.  7(1),  (3)  &  (5). 

Section  8 


8.(1)  Order  respecting  detention  or  release.  No  order  may 
be  made  under  section  457  of  the  Criminal  Code  by  a  court,  judge 
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or  justice,  other  than  a  youth  court  judge,  for  the  release  from 
or  the  detention  in  custody  of  a  young  person  against  whom 
proceedings  have  been  taken  under  this  Act  unless,  having  regard 
to  the  circumstances,  a  youth  court  judge  is  not  reasonably 
available. 

(2)  Application  to  youth  court.  Where  an  order  is  made 
under  section  457  of  the  Criminal  Code  in  respect  of  a  young 
person  by  a  justice  who  is  not  a  youth  court  judge,  an 
application  may,  at  any  time  after  the  order  is  made,  be  made  to 
a  youth  court  for  the  release  from  or  detention  in  custody  of 
the  young  person,  as  the  case  may  be,  and  the  youth  court  shall 
hear  the  matter  as  an  original  application. 

(3)  Notice  to  prosecutor.  An  application  under  subsection 
(2)  for  release  from  custody  shall  not  be  heard  unless  the  young 
person  has  given  the  prosecutor  at  least  two  clear  days  notice 
in  writing  of  the  application. 

(4)  Notice  to  young  person.  An  application  under 
subsection  (2)  for  detention  in  custody  shall  not  be  heard 
unless  the  prosecutor  has  given  the  young  person  at  least  two 
clear  days  notice  in  writing  of  the  application. 

(5)  Waiver  of  notice.  The  requirement  for  a  notice  under 
subsection  (3)  or  (4)  may  be  waived  by  the  prosecutor  or  by  the 
young  person  or  his  counsel,  as  the  case  may  be. 

(6)  Application  for  review  under  section  457.5  or  457,6  of 
Criminal  Code.  An  application  under  section  457.5  or  457.6  of 
the  Criminal  Code  for  a  review  of  an  order  made  in  respect  of  a 
young  person  by  a  youth  court  judge  v*k>  is  a  judge  of  a 
superior,  county  or  district  court  shall  be  made  to  a  judge  of 
the  court  of  appeal. 

(7)  Idem.  No  application  may  be  made  under  section  457.5 
or  457.6  of  the  Criminal  Code  for  a  review  of  an  order  made  in 
respect  of  a  young  person  by  a  justice  who  is  not  a  youth  court 
judge. 

( 8 )  Interim  release  by  youth  court  judge  only.  Where  a 
young  person  against  vhoro  proceedings  have  been  taken  under  this 
Act  is  charged  with  an  offence  referred  to  in  section  457.7  of 
the  Criminal  Code,  a  youth  court  judge,  but  no  other  court, 
judge  or  justice,  may  release  the  young  person  from  custody 
under  that  section. 

(9)  Review  by  court  of  appeal.  A  decision  made  by  a  youth 
court  judge  under  subsection  (8)  nay  be  reviewed  in  accordance 
with  section  608.1  cf  the  Criminal  Code  and  that  section 
appl ies ,  with  such  modifications  as  the  circumstances  require, 
to  any  decision  so  made. 
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Orders  respecting  detention  or  release  :  s.  8 

Section  8  modifies  the  provisions  of  the  Criminal  Code  concerning 
judicial  interim  release  by  requiring  all  orders  regarding  pre-^disposition, 
detention  or  release  of  a  young  person  to  be  made  by  a  youth  court  judge. 
Where  a  youth  court  judge  is  "not  reasonably  available,"  subs.  8(1)  allows 
these  issues  to  be  decided  by  any  justice.  The  justice  will  have  to  decide 
whether  a  youth  court  judge  is  not  reasonably  available  before  dealing  with  the 
matter.  In  deciding  the  issue  of  judicial  interim  release,  the  youth  court 
judge  or  justice  will  generally  apply  the  principles  of  ss.  457-459  of  the 
Criminal  Code  and  the  jurisprudence  thereunder,  except  as  procedural ly  modified 
by  the  Y.O.A.  Thus  the  same  guiding  principles  as  are  applicable  to  judicial 
interim  release  for  adults  apply  to  young  persons.  (See  discussion  above  under 
s.  7.) 

If  the  issue  of  detention  or  release  of  a  young  person  should  be 
decided  by  a  justice,  as  a  youth  court  judge  is  not  available,  then  subs.  8(2) 
provides  that  the  prosecutor  or  young  person  can  subsequently  apply  to  a 
youth  court  judge  to  hear  the  matter  again.  In  this  situation,  the  youth  court 
judge  will  not  simply  be  reviewing  the  original  decision,  but  "shall  hear  the 
matter  as  an  original  application";  there  will  be  a  hearing  de  novo.  If  an 
application  is  made  to  a  youth  court  judge  to  rehear  the  matter,  subss.  8(3)  & 
(4)  require  two  clear  days  written  notice  of  the  application,  though  subs.  8(5) 
allows  the  notice  requirement  to  be  waived. 

Section  8  thus  ensures  that  decisions  regarding  detention  and  release 
of  young  persons  will  be  made  by  a  judge  with  special  expertise  and 
sensitivity,  while  allowing  some  flexibility  by  recognizing  that  youth  court 
judges  may  not  always  be  immediately  available. 

Review  of  Youth  Court  Orders  :  s.  8(6)  &  (7) 


Sections  457.5  and  457.6  of  the  Criminal  Code  al lew  for  a  review  by  a 
judge  of  orders  made  by  a  justice  regarding  detention  and  release.  There  is 
conflicting  jurisprudence  as  to  whether  this  review  is  a  de  novo  hearing  with 
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the  judge  having  the  authority  to  substitute  his  own  discretion,  or  whether 
this  is  rather  an  appeal  in  which  the  judge  should  only  reverse  the  original 
decision  if  there  has  been  a  demonstrable  error;  for  example,  contrast  R.  v. 
Thonpson  (1972),  7  C.C.C.  (2d)  70,  18  C.R.N.S.  102  (B.C.S.C.)  and  R.  v.  O'Neill 
(1973),  11  C.C.C.  (2d)  240,21  C.R.N.S.  107  (N.B.S.C.). 

The  decision  of  a  youth  court  judge  regarding  detention  or  release  of 
a  young  person  may  be  reviewed  pursuant  to  ss.  457.5  &  457.6  of  the  Code. 
Normally  the  review  is  by  superior,  county  or  district  court  judge.  Subsection 
8(6)  of  the  Y.O.A.  provides  that  if  a  province  designates  that  its  youth  court 
is  to  be  the  superior,  county  or  district  court,  then  the  review  under  ss. 
457.5  &  457.6  is  to  be  made  by  a  judge  of  the  court  of  appeal. 

Subsection  8(7)  of  the  Y.O.A.  provides  that  if  an  initial  order 
regarding  detention  or  release  was  mde  by  a  justice  as  a  youth  court  judge  was 
not  reasonably  available,  then  review  of  that  order  is  to  be  by  a  youth  court 
judge  under  subs.  8(2),  and  not  under  ss.  457.5  or  457.6  of  the  Code.  Of 
course,  after  the  subs.  8(2)  rehearing  the  youth  court  judge's  decision  is 
subject  to  review  under  the  Code  provisions. 

Offences  referred  to  in  s .  457.7  of  the  Crimi nal  Code:  s.  8(8)  &  (9) 


Section  457.7  of  the  Code  provides  that  where  a  person  is  accused  of 
one  of  the  serious  offences  specified,  then  he  is  to  be  released  pending  trial 
only  by  a  judge  of  the  superior  court  of  criminal  jurisdiction.  Subsection 
8(8)  of  the  Y.O.A.  ensures  that  where  a  young  person  is  charged  with  such  an 
offence,  only  a  youth  court  judge  may  release  him. 

Subsection  8(9)  of  the  Y.O.A.  provides  that  a  decision  of  a  youth 
court  judge,  made  pursuant  to  subsection  8(8),  dealing  with  a  young  person, 
charged  with  one  of  the  serious  offences  listed  in  s.  457.7  of  the  Code,  is 
reviewable  only  by  the  court  of  appeal.  Such  a  review  is  to  be  in  accordance 
with  s.  608.1  of  the  Criminal  Code. 
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Introduction 

In  the  Y.O.A. 's  Declaration  of  Principle,  it  is  recognized  that 
primary  responsibility  for  the  care  and  supervision  of  a  young  person  lies  with 
his  parents  (para.  3(1) (h)).  In  keeping  with  the  principle  of  parental 
responsibility  and  to  ensure  that  parents  may  be  available  to  protect  the 
rights  and  interests  of  their  children,  provision  is  made  in  s.  9  of  the 
Y.O.A.  to  notify  the  parents  of  a  young  person  about  proceedings  under  the 
Act.  Further,  under  s.  10  the  youth  court  can  in  certain  circumstances  carpel 
the  attendance  of  a  parent  if  his  child  is  being  prosecuted  under  the  Y.O.A. 
Parents  who  attend  proceedings  under  the  Y.O.A.  are  not  parties  to  the 
proceedings,  but  at  certain  stages  they  are  assured  an  opportunity  to 
participate  (s.  16  transfer,  s.  20  disposition,  ss.  28-33  dispositional 
review) . 

The  Juvenile  Delinquents  Act  includes  a  provision  for  parental 
notice  of  the  court  proceedings,  but  not  for  compelling  the  attendance  of 
parents.  Section  9  of  the  Y.O.A.  expands  these  notice  requirements,  in 
particular  by  requiring  notice  to  parents  as  soon  as  possible  if  a  young  person 
is  detained  after  arrest.  The  Y.O.A.  also  clarifies  sane  matters  concerning 
notice,  including  :  service  of  other  adults  if  parents  are  unavailable,  methods 
of  service,  dispensing  with  notice,  contents  of  the  notice,  and  the  effect  of  a 
failure  to  give  notice. 


Section  9 


9*(1)  Notice  to  parent  in  case  of  arrest.  Subject  to 
subsections  (3)  and  (4),  where  a  young  person  is  arrested  and 
detained  in  custody  pending  his  appearance  in  court,  the  officer 
in  charge  at  the  time  the  young  person  is  detained  shall,  as 
soon  as  possible,  give  or  cause  bo  be  given,  orally  or  in 
writing,  to  a  parent  of  the  young  person  notice  of  the  arrest 
stating  the  place  of  detention  and  the  reason  for  the  arrest. 

(2)  Notice  to  parent  in  case  of  summons  or  appearance 

notice.  Subject  to  subsections  (3)  and  (4)  where  a  summons  or 
an  appearance  notice  is  issued  in  respect  of  a  young  person,  the 
person  who  issued  the  summons  or  appearance  notice,  or,  where  a 
young  person  is  released  on  giving  his  promise  to  appear  or 

) 
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entering  into  a  recognizance,  the  officer  in  charge,  shall,  as 
soon  as  possible,  give  or  cause  to  be  given,  in  writing,  to  a 
parent  of  the  young  person  notice  of  the  summons,  appearance 
notice,  promise  to  appear  or  recognizance. 

(3)  Notice  to  relative  or  other  adult.  Where  the 
whereabouts  of  the  parents  of  a  young  person 

(a)  who  is  arrested  and  detained  in  custody, 

(b)  in  respect  of  thorn  a  summons  or  an  appearance  notice  is 
issued,  or 

(c)  who  is  released  on  giving  his  premise  to  appear  or 
entering  into  a  recognizance 

are  not  known  or  it  appears  that  no  parent  is  available,  a 
notice  under  this  section  may  be  given  to  an  adult  relative  of 
the  young  person  who  is  known  to  the  young  person  and  is  likely 
to  assist  him  or,  if  no  such  adult  relative  is  available,  to 
such  other  adult  who  is  known  to  the  young  person  and  is  likely 
to  assist  him  as  the  person  giving  the  notice  considers 
appropriate. 

(4)  Notice  to  spouse.  Where  a  young  person  described  in 
paragraph  3(a),  (b)  or  (c)  is  married,  a  notice  under  this 
section  may  be  given  to  the  spouse  of  the  young  person  instead 
of  a  parent. 

(5)  Notice  chi  direction  of  youth  court  judge  or  justice. 
Where  doubt  exists  as  to  the  person  to  whom  a  notice  under  this 

section  should  be  given,  a  youth  court  judge  or,  vhere  a  youth 
court  judge  is,  having  regard  to  the  circumstances,  not 
reasonably  available,  a  justice  may  give  directions  as  to  the 
person  to  wham  the  notice  should  be  given,  and  a  notice  given  in 
accordance  with  such  directions  is  sufficient  notice  for  the 

purposes  of  this  section. 

(6)  Contents  of  notice.  Any  notice  under  this  section 

shall,  in  addition  to  any  other  requirements  under  this  section 

include 

(a)  the  name  of  the  young  person  in  respect  of  vhem  it  is 
given; 

(b)  the  charge  against  the  young  person  and  the  time  and 
place  of  appearance;  and 

(c)  a  statement  that  the  young  person  has  the  right  to  be 
represented  by  counsel. 

(7)  Service  of  notice.  Subject  to  subsection  (10),  a 

notice  under  this  section  given  in  writing  may  be  served 
personally  cr  may  be  sent  by  mail. 
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(8)  Proceedings  not  invalid.  Subject  to  subsection  (9), 
failure  to  give  notice  in  accordance  with  this  section  does  not 
affect  the  validity  of  proceedings  under  this  Act. 

(9)  Exception.  Failure  to  give  notice  in  accordance  with 
subsection  (2)  in  ary  case  renders  invalid  ary  subsequent 
proceedings  under  this  Act  relating  to  the  case  unless 

(a)  a  parent  of  the  young  person  against  vfoan  proceedings 
are  held  attends  court  with  the  young  person?  or 

(b)  notice  has  been  dispensed  with  pursuant  to  paragraph 

(10)(b). 

(10)  Where  a  notice  not  served.  Where  there  has  been  a 
failure  to  give  a  notice  in  accordance  with  this  section  and 
none  of  the  persons  to  vfcora  such  notice  may  be  given  attends 
court  with  a  young  person,  a  youth  court  judge  or  a  justice 
before  whom  proceedings  are  held  against  the  young  person  may 

(a)  adjourn  the  proceedings  and  order  that  the  notice  be 
given  in  such  manner  and  to  such  person  as  he  directs?  or 

(b)  dispense  with  the  notice  Where,  in  his  opinion,  having 
regard  to  the  circumstances,  notice  may  be  dispensed  with. 

(11)  Form  of  notices.  A  notice  under  subsection  (1)  or  (2) 
may  be  in  Form  1  and  a  notice  under  subsection  (3)  may  be  in 
Form  2. 


A  "parent"  :  s.  9 

"Parent"  is  broadly  defined  in  s.  2  of  the  Y.Q.A.  The  definition 
"includes,  in  respect  of  another  person,  any  person  who  is  under  a  legal  duty 
to  provide  for  that  other  person,  or,  who  has,  in  law  or  in  fact,  the  custody 
or  control  of  that  other  person."  An  agency  with  custody  of  the  young  person, 
for  example,  a  Children's  Aid  Society,  would  be  included  as  a  parent  according 
to  this  definition.  The  spouse  of  the  young  person,  if  he  is  married,  might 
also  be  included  as  a  person  who  is  under  a  legal  duty  to  provide  for  the  young 
person. 

Section  9  requires  notice  to  "a  parent"  only.  Although  the  provision 
does  not  require  notice  to  be  given  to  everyone  who  is  a  "parent,"  notice  may 
be  given  to  more  than  one  parent.  Subsection  26(7)  of  the  Interpretation  Act 
R.S.C.  1970,  c.  1-23  states  :  "Words  in  the  singular  include  the  plural,  and 
words  in  the  plural  include  the  singular."  If  the  biological  parents  are 
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separated  it  would  seem  to  be  good  practice  to  give  notice  to  the  custodial 
parent . 

If  there  is  some  doubt  about  who  is  a  "parent,"  or  who  should  be 
given  notice,  direction  may  be  sought  from  the  court  pursuant  to  subs.  9(5). 
It  is  suggested  that,  as  a  matter  of  practice  and  in  order  to  avoid  later 
delays,  directions  should  be  sought  whenever  there  is  any  doubt  as  to  who 
should  be  served. 

Notice  where  young  person  in  custody  :  s.  9(1) 

Where  a  young  person  is  arrested  and  detained  in  custody  pending  his 
appearance  in  court,  the  officer  "in  charge"  is  responsible  for  seeing  that 
notice  is  given  to  a  parent  of  the  young  person  "as  soon  as  possible."  The 
notice  provisions  are  in  keeping  with  the  recognition  in  the  Y.O.A.  of  the 
primary  responsibility  of  parents  for  the  care  and  supervision  of  their  child. 
Assumption  of  this  responsibility  is  predicated  upon  parents  being  promptly 
informed  of  their  child's  involvement  with  the  law;  notification  may  allow 
parents  to  become  involved  and  ensure  that  the  rights  and  interests  of  their 
child  are  protected.  See  also  subs.  56(2)  of  the  Y.O.A,  which  guarantees  a 
young  person  the  right  to  a  reasonable  opportunity  to  consult  with  a  parent 
prior  to  making  a  statement  to  the  police,  and  after  oonsulation  to  have  a 
reasonable  opportunity  to  have  his  parent  present  when  a  statement  is  made;  the 
young  person  must  be  informed  of  these  rights  and  may  choose  to  consult  with 
counsel  instead  of  a  parent.  Notice  to  parents  is  additional  to  the  Criminal 
Code  provisions  for  notice  to  the  accused  and  any  information  that  must  be 
given  to  the  young  person  under  s.  10  of  the  Canadian  Charter  of  Rights  and 
Freedoms . 

The  officer  in  charge  has  the  responsibility  of  giving  or  causing 
notice  to  be  given.  The  definition  of  "officer  in  charge"  in  s.  448  of  the 
Criminal  Code  includes  "the  officer  ...  responsible  for  the  ...  place  to  which 
an  accused  is  taken  after  arrest  or  a  peace  officer  designated  by  him  ...  who 
is  in  charge  of  such  place  at  the  time  an  accused  is  taken  to  that  place  to  be 
detained  in  custody."  The  officer  in  charge  is  also  responsible  under  Part  XIV 
of  the  Code  for  release  of  an  accused  from  custody,  upon  issuing  an  appearance 
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notice,  a  premise  to  appear,  a  summons,  an  undertaking  or  a  recognizance  to  the 
accused . 

Notice  pursuant  to  subs.  9(1)  must  state  the  place  of  detention  and 
the  reason  for  the  arrest.  Subsection  9(6)  further  specifies  the  contents  of 
notice  to  a  parent.  Notice  under  subs.  9(1)  may  be  in  Form  1  (see  sample  form 
at  end  of  discussion  of  s.  9). 

Under  subs.  9(1),  notice  of  detention  must  be  given  to  a  parent  "as 
soon  as  possible."  To  facilitate  quick  notification,  it  may  be  oral  or  in 
writing;  this  contrasts  with  subs.  9(2)  dealing  with  the  issuance  of  a  summons 
or  appearance  notice,  which  requires  notice  to  the  parent  to  be  in  writing.  If 
oral  notice  is  given,  the  person  giving  it  must  ensure  that  all  of  the 
requirements  of  subs.  9(6)  concerning  the  contents  of  the  notice  are 
satisfied.  Although  subs.  9(7)  permits  service  of  written  notice  personally  or 
by  mail,  it  would  seem  that  personal  notification,  perhaps  by  a  telephone  call, 
would  generally  seen  to  be  appropriate  under  subs.  9(1). 

Notice  where  young  person  not  in  custody  :  s.  9(2) 

Subsection  9(2)  applies  where  the  young  person  is  not  detained  in 
custody.  In  cases  "where  a  summons  or  an  appearance  notice  is  issued"  to  the 
young  person,  or  "where  the  young  person  has  been  released  on  giving  his 
promise  to  appear  or  entering  into  a  recognizance,"  notice  must  be  given  to  a 
parent.  A  notice  given  pursuant  to  s.  9(2)  must  contain  the  information 
required  by  subs.  9(6)  and  must  be  in  writing.  As  the  young  person  is  not 
being  detained  in  custody,  service  by  mail  is  sufficient,  although  personal 
service  is  equally  acceptable  under  subs.  9(7).  Notice  under  subs.  9(2)  may  be 
in  Form  2. 

Whereabouts  of  parent  unknown  :  s.  9(3) 

If  the  whereabouts  of  the  young  person's  parents  are  unknewn  or  if  no 
parent  is  available,  subs.  9(3)  permits  a  notice  to  be  served  under  subss.  9(1) 
or  9(2)  on  an  adult  relative  of  the  young  person  "who  is  known  to  the  young 
person  and  is  likely  to  assist  him."  If  no  such  adult  relative  is  available, 
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notice  may  be  given  to  "such  other  adult  who  is  known  to  the  young  person  and 
is  likely  to  assist  him  as  the  person  giving  the  notice  considers 
appropriate . "  A  neighbour  or  friend  of  the  family  of  the  young  person  might 
come  within  the  definition  of  "appropriate  adult,"  provided  they  are  known  to 
the  young  person  and  likely  to  assist  him.  Generally  it  would  seem  necessary 
to  consult  with  the  young  person  to  discover  whether  an  adult  is  known  to  the 
young  person  and  is  likely  to  assist  him. 

The  decision  as  to  which  relative  to  serve  or  as  to  whether  another 
adult  is  appropriate  is  to  be  made  by  the  "person  giving  the  notice,"  usually 
the  police.  If  there  is  doubt  about  the  person  to  when  notice  should  be  given, 
judicial  direction  may  be  sought  under  subs.  9(5). 

Subsection  9(11)  provides  that  notice  under  subs.  9(3)  may  be  in  Form 
2  (see  sanple  form  at  end  of  discussion  of  s.  9). 

Where  young  person  is  married  :  s.  9(4) 

Notice  "may  be  given  to  a  spouse  of  the  young  person  instead  of  a 
parent"  where  the  young  person  is  married;  the  spouse  need  not  be  an  adult. 
Although  it  is  sufficient  to  notify  only  the  spouse,  subs.  9(4)  does  not  rule 
out  notifying  the  parents  of  a  young  person  who  is  married.  This  provision 
illustrates  an  acceptance  of  the  view  that  while  marriage  brings  with  it  a 
legal  independence  from  one's  parents,  parents  continue  to  have  a  continuing 
interest  in  the  welfare  of  their  children. 

Since  it  may  be  expected  that  a  young  person  who  is  married  will  look 
for  assistance  more  to  his  spouse  than  to  his  parents,  it  may  be  preferable  to 
give  notice  to  the  spouse  rather  than  to  the  parents.  Alternatively,  there  may 
be  a  situation  where  notice  to  two  or  more  parties  is  appropriate.  Even  if 
notice  is  given  initially  only  to  the  spouse,  an  order  may  be  made  under  s.  10 
to  require  the  presence  of  the  parents,  in  appropriate  cases. 

Notice  on  direction  of  the  youth  court  :  s.  9(5) 

An  application  may  be  made  to  a  youth  court  judge  for  directions  "as 
to  the  person  to  whan  the  notice  should  be  given."  No  principles  have  been  set 
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out  to  clarify  to  whom  service  of  notice  is  appropriate.  It  is  likely  that 
each  case  will  have  to  be  decided  on  the  basis  of  its  particular 
circumstances.  The  court  may  have  to  determine  who  is  a  "parent”; 

consideration  may  have  to  be  given  to  the  relationship  of  different  adults  to 
the  young  person.  Notice  may  be  served  on  more  than  one  parent;  as  a  rule,  a 
custodial  parent  should  get  notice,  even  though  notice  to  another  parent  would 
satisfy  the  Act's  requirements.  See  also  subs.  9(10)  which  gives  a  court 
discretion  to  dispense  with  parental  notice  altogether. 

A  justice  may  give  directions  under  subs.  9(5),  vrtiere  a  youth  court 
judge  is  "having  regard  to  the  circumstances,  not  reasonably  available."  In 
deciding  whether  a  youth  court  judge  is  not  reasonably  available,  a  justice 
will  probably  consider  the  length  of  time  which  will  elapse  before  a  judge 
could  be  available,  the  distance  a  judge  would  have  to  travel,  and  the 
circumstances  of  the  young  person.  For  example,  in  regard  to  a  notice  to  be 
given  under  subs.  9(1)  where  the  young  person  is  being  detained,  a  delay  of 
even  a  few  hours  until  a  youth  court  judge  was  available  might  not  be 
justified. 

Contents  of  notice  :  s.  9(6) 

In  order  to  satisfy  the  requirements  of  subs.  9(6),  the  following 
must  be  included  in  a  notice  given  a  parent  :  the  name  of  the  young  person,  the 
charge  and  the  time  and  place  of  appearance,  and  a  statement  that  the  young 
person  has  the  right  to  be  represented  by  counsel.  Subsection  9(6)  applies  to 
oral  and  written  notice.  See  Forms  1  &  2  (see  sanple  forms  at  end  of 
discussion  of  s.  9). 

Service  of  notice  :  s.  9(7) 


Subsection  9(7)  allows  a  written  notice  to  be  served  on  a  parent 
personally  or  sent  by  mail;  presumably  pre-paid,  first-class  mail  will  be 
sufficient.  Subsections  9(1)  &  (2)  refer  to  service  of  notices  "as  soon  as 
possible";  where  a  young  person  is  being  detained,  this  would  suggest  that  a 
subs.  9(1)  notice  should  be  given  orally  or  served  personally  at  the  earliest 
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opportunity.  Subsection  9(10)  gives  a  court  flexibility  to  adjourn  proceedings 
and  order  notice  in  a  "manner  directed,"  where  there  has  been  a  failure  to  give 
notice  and  no  parent  or  other  appropriate  person  attends  court  with  the  young 
person. 

Effect  on  validity  of  proceedings  :  s.  9(8)  &  9(9) 

Where  there  has  been  failure  to  give  notice  according  to  s.  9,  the 
validity  of  proceedings  under  the  Y.O.A.  is  preserved  by  subs.  9(8),  subject  to 
subs.  9(9).  The  validity  of  the  proceedings  will  not  be  affected  if  a  parent 
attends  court  with  the  young  person  or  if  notice  is  dispensed  with  pursuant  to 
para.  9(10)  (b).  If  there  has  been  a  failure  to  give  notice  in  accordance  with 
subs.  9(2),  however,  and  no  parent  attends  with  the  young  person  and  no  order 
is  made  dispensing  with  notice  under  subs.  9(10),  then  any  subsequent 
proceedings  under  the  Y.O.A.  are  rendered  invalid  by  subs.  9(9).  Where  a  young 
person  is  detained  in  custody  and  the  notice  to  a  parent  required  by  subs.  9(1) 
is  not  given,  the  failure  to  give  such  a  notice  to  the  parents  does  not 
invalidate  the  proceedings  or  the  pre-disposition  detention. 

The  approach  of  subss.  9(8)  &  (9)  of  the  Y.O.A.  marks  a  change  from 
that  taken  to  this  issue  under  the  Juvenile  Delinquents  Act.  Subsection  10(1) 
of  the  J.D.A.  states  that  "due  notice  of  the  hearing  of  any  charge  of 
delinquency  shall  be  served  on  the  parent  or  parents...."  The  courts  held  that 
compliance  with  s.  10  of  the  J.D.A.  was  a  condition  precedent  to  a  Juvenile 
Court  acquiring  jurisdiction  to  proceed;  Smith  v.  The  Queen,  [1959]  S.C.R. 
638,  124  C.C.C.  71,  22  D.L.R.  (2d)  129.  In  R.  v.  Cote  (1976),  31  C.C.C.  (2d) 
414,  35  C.R.N.S.  347  (Sask.  Q.B. )  it  was  held  that  even  the  presence  of  the 
parents  at  the  hearing  was  not  sufficient  where  it  was  not  proven  they  had  been 
served  with  written  notices.  In  R.  v.  L.  (1981),  59  C.C.C.  (2d)  160  (Ont. 
Prov.  Ct.)  it  was  suggested  that  the  judge  himself  might  take  responsibility 
for  ensuring  compliance  with  subs.  10(1)  of  the  J.D.A.  James  Prov.  Ct.  J.  (at 

p.  161). 

"Having  stated  that  it  is  not  improper  for  a  Judge  to  bring 
a  defect  in  due  notice  to  the  attention  of  the  Crown  and 
defence  counsel,  and  that  a  Judge  has  a  duty  to  ensure 
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compliance  with  s.  10,  it  does  not  follow  that  a  Judge 
should  conduct  the  inquiry  as  to  the  sufficiency  of 
notice. . . .The  onus  rests  with  the  Crown  to  satisfy  the 
Judge  that  there  has  been  due  notice." 

If  the  approach  of  James  Prov.  Ct.  J.  is  followed  under  the  Y.O.A.,  youth  court 
judges  may  initiate  inquiries  as  to  compliance  with  the  notice  provisions  of 
s.  9,  though  there  may  still  be  an  onus  upon  the  prosecutor  to  show  that  proper 
notice  has  been  served. 


Proof  of  service 


Hie  Y.O.A.  provides  in  subs.  62(1)  that  service  of  a  notice  required 
by  s.  9  may  be  proved  in  either  of  two  ways.  Oral  evidence  given  under  oath  by 
"the  person  claiming  to  have  personally  served  it  or  sent  it  by  mail"  is 
sufficient,  as  is  an  affidavit  or  statutory  declaration  of  that  person. 
Subsection  62(2)  states  that  where  proof  of  service  "is  offered  by  affidavit  or 
statutory  declaration,  it  is  not  necessary  to  prove  the  signature  or  official 
character  of  the  person  making  or  taking  the  affidavit  or  declaration,  if  the 
official  character  of  that  person  appears  on  the  face  thereof."  Technically, 
if  service  of  a  notice  is  by  mail,  it  is  sufficient  to  prove  it  was  posted;  it 
is  not  necessary  to  prove  receipt.  Similarly  if  substituted  service  is  ordered 
under  para.  9(10)  (a),  it  must  be  proved  that  the  service  was  effected  as 
ordered,  not  that  notice  was  actually  received. 

Court  order  regarding  notice;  s.  9(10) 

If  a  young  person  appears  in  court,  and  no  parent  attends  and  no 
parent  or  other  adult  has  been  served  with  notice  under  s.  9,  then  the  youth 
court  judge  or  justice  before  whom  proceedings  are  held  may  deal  with  the  issue 
of  notice  under  subs.  9(10). 

Under  para.  9(10) (a)  the  judge  or  justice  may  adjourn  the  proceedings 
and  order  that  notice  be  given  in  such  manner  and  to  such  person  as  directed. 
Alternatively  "having  regard  to  the  circumstances,"  the  judge  or  justice  may 
dispense  with  notice  under  para.  9(10) (b). 
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In  deciding  what  type  of  order  to  make  under  s.  9(10),  the  general 
principle  which  should  govern  is  that  parents  are  responsible  for  their 
children  and  hence  should  have  notice  of  proceedings  involving  them  (para. 
3(1) (h)).  Nevertheless,  the  circumstances  may  support  ordering  sane  form  of 
substituted  service,  such  as  serving  notice  upon  a  relative  or  friend  of  a 
parent  under  para.  9(10) (a),  or  dispensing  with  notice  altogether.  The 
Canadian  Charter  of  Rights  and  Freedoms,  subs.  11(b)  guarantees  a  right  to 
trial  "within  a  reasonable  time";  a  lengthy  delay  in  order  to  notify  a  parent 
or  obtain  adult  assistance  may  be  unwarranted,  especially  if  the  charge  is  not 
serious.  In  determining  what  type  of  order  to  make  under  subs.  9(10), 
consideration  should  be  given  to  a  number  of  factors,  including:  the  age  of 
the  young  person,  the  degree  of  independence  he  has  achieved  from  his  parents, 
the  seriousness  of  the  offence,  and  the  likely  difficulty  of  effecting  notice. 
Generally,  a  justice,  who  can  only  adjourn  a  proceeding  and  deal  with 
pre-disposition  detention,  should  be  reluctant  to  dispense  with  notice 
altogether  under  para.  9(10)  (b);  it  would  be  preferable  for  a  justice  to  order 
notice  under  para.  9(10) (a)  during  an  adjournment,  as  this  should  not  further 
delay  the  proceedings. 

Form  of  notices:  s.  9(11) 


A  notice  to  a  parent  under  subss.  9(1)  or  (2)  may  be  in  Form  1,  and  a 
notice  to  a  relative  or  other  adult  under  subs.  9(3)  may  be  in  Form  2.  (See 
samples  on  next  page ) . 
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SAMPLE  FORM 


FORM  1 

THE  YOUNG  OFFENDERS  ACT 
IN  'XHE  YOUTH  OOURT  FOR  CNEARXQ 

NOTICE  TO  PARENT 


Canada 

Province  of  Chtario 
County  of  Queens 

Tb  John  Smith  of  25  First  Ave.,  Anytown,  Ontario. 

Whereas  it  is  alleged  that  you  are  a  parent  of,  a  person  under  a 
legal  duty  to  provide  for  or  a  person  has  in  law  or  in  fact  the  custody  or 
control  of  David  Smith  of  25  First  Ave.,  Anytown,  Ontario  a 
young  person  within  the  meaning  of  the  Young  Offenders  Act? 

This  is  therefore  to  notify  you  that  an  information  has  been  received 
in  the  Youth  Court  therein  it  is  alleged  that: 

David  Smith  on  the  second  day  of  June  1982  did  steal  two 
hundred  and  fifty  dollars  from  The  Comer  Milk  Store,  2 
West  Street,  Anytown,  Ontario,  and  at  tne  same  time  thereat 
did  use  threats  of  violence  contrary  to  section  303  of  the 
Criminal  Code  of  Canada; 

and  that  David  Smith  has  been  arrested  in  respect  of  the  said  offence 

and  detained  in  The  Anytown  Youth  Detention  Centre  and  is  to  appear 

before  the  Youth  Court  at  100  Main  Street,  Anytown,  Ontario  on  the 

6th  day  of  June  19  82  at  10:00  o'clock  in  the  fore 
noon,  to  answer  to  the  information  and  to  be  dealt  with  according  to  the  Young 
Offenders  Act; 

And  this  is  also  to  notify  you  that  David  Smith  has  the  right 
to  be  represented  by  counsel; 

And  this  is  also  to  notify  you  that  yxi  or  any  person  who  is  a  parent 
of,  is  under  a  legal  duty  to  preside  for  or  has  in  law  or  in  fact  the  custody 
or  control  of  David  Smith  may  attend  with  him  at  the  time  and  place 
mentioned  above. 

Dated  this  3rd  day  of  June  19  82,  at  Anytown  in  the 

Province  of  Ontario. 


"Thomas  Brown" 


A  Judge  of  the  Youth  Court 


NOTE  :  Destruction  of  records 

Section  45  provides  for  the  destruction  of  records  where  a  young  person  is 
charged  with  an  offence  and  acquitted  or  the  charge  is  withdrawn  or  stayed  or 
where  a  young  person  who  is  found  guilty  of  an  offence  has  not  been  charged 
with  or  found  guilty  of  a  further  offence  for  a  period  of  five  years  after  all 
dispositions  have  been  completed  in  the  case  of  an  indictable  offence  or  two 
years  in  the  case  of  a  summary  conviction  offence. 
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SAMPIE  FORM 


FORM  2 

THE  YOUNG  OFFENDERS  ACT 
IN  THE  YOUTH  COURT  FOR  ONTARIO 


NOTICE  TO  RELATIVE  OR  FRIEND 


Canada 

Province  of  Ontario 
County  of  Queens 

Tb  Peter  Martin  of  48  Centre  Street,  Anytown,  Ontario: 

Whereas  it  is  alleged  that  you  are  a  relative  of  David  Smith  , 
being  a  maternal  uncle  of  David  Smith  ,  a  young  person  within  the  meaning 
of  the  Young  Offenders  Act; 

This  is  therefore  to  notify  you  that  an  information  has  been  received 
in  the  Youth  Court  wherein  it  is  alleged  that 

David  Smith,  on  the  second  day  of  June  1982  did  steal  two 
hundred  and  fifty  dollars  from  The  Corner  Milk  Store,  2  West 
Street,  Anytown,  Ontario  and  at  the  time  thereat  did  use  threats 
of  violence  contrary  to  section  303  of  the  Criminal  Code  of 
Canada; 

and  David  Smith  has  been  arrested  in  respect  of  the  said  offence  and 
detained  in  The  Anytown  Youth  Centre  and  David  Smith  is  to  appear 
before  the  Youth  Court  at  100  Main  Street,  Anytown,  Ontario  on  the 
6th  day  of  June  19  82  at  10.00  o'clock  in  the  fore 

noon,  to  answer  to  the  information  and  to  be  dealt  with  according  to  the  Young 
Offenders  Act; 

And  this  is  also  to  notify  you  that  Lev  id  Smith  has  the  right 
to  be  represented  fcy  counsel; 

And  this  is  also  to  notify  you  that  you  may,  if  you  wish  to  do  so, 
attend  with  David  Smith  at  the  time  and  place  mentioned  above. 

Dated  this  3rd  day  of  June  19  82,  at  Anytown  in  the 

Province  of  Ontario. 


"Thomas  Brown" 


A  Judge  of  the  Youth  Court 


NOTICES  TO  BftEEHTS  :  SECTIONS  9  &  10 


Attendance  of  Parent:  s.  10 


Section  10 


10.(1)  Order  requiring  attendance  of  parent.  Where  a  parent 
does  not  attend  proceedings  before  a  youth  court  in  respect  of  a 
young  person,  the  court  may,  if  in  its  opinion  the  presence  of 
the  parent  is  necessary  or  in  the  best  interest  of  the  young 
person,  by  order  in  writing  require  the  parent  to  attend  at  any 
stage  of  the  proceedings. 

(2)  Form  and  service  of  order.  An  order  made  under 
subsection  (1)  may  be  in  Form  3  and  a  copy  of  the  order  shall  be 
served  fcy  a  peace  officer  or  by  a  person  designated  by  a  youth 
court  by  delivering  it  personally  to  the  parent  to  whom  it  is 
directed,  unless  the  youth  court  authorizes  service  by 
registered  mail. 

(3)  Failure  to  attend.  A  parent  who  is  ordered  to  attend 
a  youth  court  pursuant  to  subsection  (1)  and  v*k>  fails  without 
reasonable  excuse,  the  proof  of  viiich  lies  on  that  parent,  to 
comply  with  the  order 

(a)  is  guilty  of  contempt  of  court; 

(b)  ray  be  dealt  with  summarily  by  Hie  court;  and 

(c)  is  liable  to  the  punishment  provided  for  in  the 

Criminal  Code  for  a  summary  conviction  offence. 

(4)  Appeal.  Section  9  of  the  Criminal  Code  applies  vhere 
a  person  is  convicted  of  contempt  of  court  under  subsection  (3). 

(5)  Warrant  to  arrest  parent.  If  a  parent  vrtio  is  ordered 
to  attend  a  youth  court  pursuant  to  subsection  (1)  does  not 
attend  at  the  time  and  place  named  in  the  order  or  fails  to 
remain  in  attendance  as  required  and  it  is  proved  that  a  copy  of 
the  order  was  served  on  the  parent,  a  youth  court  may  issue  a 
warrant  to  compel  the  attendance  of  the  parent. 

(6)  Form  of  warrant.  A  warrant  issued  under  subsection 
(5)  may  be  in  Form  4. 


Order  requiring  attendance  of  parent  :  s.  10(1) 


A  parent  who  receives  notice  of  a  proceeding  pursuant  to  subs.  9(2) 
is  not  normally  obliged  to  attend.  Subsection  10(1)  of  the  Y.O.A. ,  however, 
allows  a  youth  court  judge  to  order  that  a  parent  attend.  Such  an  order  may  be 
made  at  any  stage  of  the  proceedings,  for  example  at  a  pre-disposition  hearing, 
at  the  adjudication  stage,  or  at  disposition. 
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The  Act  does  not  specify  who  may  seek  such  an  order,  and  it  would 
seem  open  to  either  the  prosecutor  or  the  young  person  to  request  the  order; 
it  would  also  seem  acceptable  for  the  judge  to  make  the  order  on  his  own 
motion,  providing  the  parties  have  an  opportunity  to  address  the  issue. 

The  court  should  only  order  a  parent  to  attend  if  this  is  "necessary" 
or  "in  the  best  interest  of  the  young  person."  The  presence  of  a  parent  might 
be  necessary  to  provide  information  about  a  young  person's  background  at  a 
disposition  hearing.  In  some  circumstances  it  might  be  in  the  best  interest  of 
a  young  person  that  his  parent  attend  a  disposition  hearing  to  learn  more  about 
the  young  person's  problems. 

Normally,  one  would  expect  the  court  to  order  parental  attendance 
only  if  a  parent  fails  to  attend  voluntarily  after  receiving  notice  of  the 
hearing . 

If  a  party  is  seeking  an  order  for  parental  attendance  simply  so  that 
the  parent  can  be  called  as  a  witness,  the  proper  procedure  would  be  for  the 
party  to  issue  a  subpoena  in  the  ordinary  way.  The  Court  should  not  make  an 
order  under  s.  10  to  require  a  parent  to  give  testimony  at  the  adjudicative 
stage. 

Form  and  service  of  order  ;  s.  10(2) 

An  order  requiring  the  presence  of  a  parent  may  be  in  Form  3  (see 
sample  attached  at  end  of  discussion  of  s.  10).  Personal  service  is  required 
unless  service  by  registered  mail  has  been  authorized.  If  the  order  is  to  be 
served  personally,  this  may  be  done  by  a  peace  officer  or  by  a  person 
designated  by  a  youth  court.  Personal  service  is  preferred  here  because  a 
parent  may  be  penalized  for  failure  to  attend,  and  the  court  should  be  sure 
that  the  order  was  in  fact  received. 

Failure  to  attend  :  s.  10(3) 


Failure  to  attend  pursuant  to  an  order  made  under  subs.  10(1)  can 
result  in  a  parent  being  found  guilty  of  contempt  of  court,  unless  the  parent 
proves  he  had  a  reasonable  excuse  for  failing  to  conply.  The  onus  is  on  the 
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parent  to  show  "reasonable  excuse,"  for  example,  non-service  or,  possibly, 
physical  incapacity.  If  the  parent  fails  to  attend,  the  contempt  of  court  can 
be  dealt  with  summarily  by  the  court  and  he  is  liable  to  the  punishment  for  a 
summary  conviction  offence  provided  for  in  s.  722  of  the  Criminal  Code; 
currently  the  maximum  punishment  is  six  months  in  jail,  or  a  fine  of  up  to  $500 
or  both. 

Appeal  from  contempt  conviction  ;  s.  10(4) 

Subsection  10(4)  of  the  Y.O.A.  provides  that  if  a  parent  is  convicted 
of  contempt  of  court  under  subs.  10(3),  the  parent  may  appeal  the  conviction  or 
sentence  in  the  manner  provided  in  s .  9  of  the  Criminal  Code. 

Warrant  may  issue  for  failure  to  attend  :  s.  10(5) 

In  addition  to  the  contempt  pcwer  set  out  in  subs.  10(3),  the  youth 
court  may  issue  a  warrant  to  require  the  police  to  carpel  the  attendance  of  the 
parent.  The  youth  court  judge  may  choose  between  making  a  contempt  order  or 
issuing  a  warrant  or  he  may  do  both.  A  warrant  will  only  issue  after  an  order 
has  been  made  compelling  parental  attendance  under  subs.  10(1).  Appropriate 
service  of  an  order  under  subs.  10(1)  must  be  proved  before  a  warrant  is 
issued. 

Form  of  warrant  :  s.  10(6) 

A  warrant  may  be  in  Form  4.  See  sample  on  next  page. 
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SAMPIE  FCKM 


FORM  3 

THE  TONG  OFFENDERS  ACT 
IN  THE  TOTH  COURT  FOR  ONTARIO 


ORDER  FOR  ATTENDANCE  OF  PARENT 


Canada 

Province  of  Ontario 
County  of  Queens 

Tb  John  Smith  of  25  First  Ave,  Anytown,  Ontario: 

Whereas  David  Smith  of  25  First  Ave./  Anytown,  Ontario, 
a  young  person  within  the  meaning  of  the  Young  Offenders  Act,  has  been  charged 
with  the  following  offence  : 

robbery:  to  wit  on  the  second  day  of  June,  1982  did  steal 
two  hundred  and  fifty  dollars  from  The  Comer  Milk  Store,  2 
West  Street,  Anytown,  Ontario,  and  at  the  same  time  thereat 
did  use  threats  of  violence  contrary  to  section  303  of  the 
Criminal  Code  of  Canada ; 

And  whereas  it  is  alleged  that  you  are  a  parent  of,  a  person  under  a 
legal  duty  to  provide  for  or  a  person  who  has  in  law  or  in  fact  the  custody  or 
control  of  David  Smith  ; 

And  whereas  it  has  been  made  to  appear  that  your  presence  at  the 
proceedings  against  David  Smith  is  necessary  or  in  the  best  interest  of 

David  Smith  ; 

This  is  therefore  to  oonmand  you  to  attend  before  the  Youth  Court  at 
100  Main  Street,  Anytown,  Ontario  on  the  6th  day  of  June  19  82 

at  10.00  o'clock  in  the  fore  noon,  and  to  remain  in  attendance, 
unless  excused  by  the  Youth  Court,  during  the  conduct  of  proceedings  against 
David  Smith  ,  and  your  failure  without  reasonable  excuse  bo  appear  may 
constitute  contempt  of  court  and  be  punishable  fcy  the  penalty  provided  for  in 
the  Criminal  Code  for  a  summary  conviction  offence; 

And  further  take  notice  that  if  you  do  not  attend  at  the  time  and 
place  stated  herein  a  warrant  may  be  issued  to  carpel  your  attendance. 

Dated  this  3rd  day  of  June  19  82,  at  Anytown  in  the 

Province  of  Ontario. 


"Thomas  Brcwn" 


A  Judge  of  the  Youth  Court 
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SAMPLE  FORM 


FORM  4 

THE  YOUNG  OFFENDERS  ACT 
IN  IHE  YOU1 H  COURT  FOR  COT3VRI0 


WARRANT  TO  COMPEL  ATTENDANCE  OF  PARENT 

Canada 

Province  of  Ontario 
County  of  Queens 


To  the  peace  officers  in  the 

Whereas  it  is  alleged  that 
Any  town,  Ontario  is  a  parent  of,  a 

or  a  person  who  has  in  law  or  in  fact 
of  25  First  Ave.,  Any town ,  Ontario 
the  Young  Offenders  Act; 

And  vhereas  David  Smith 

offence  : 


County  of  Queens  : 

John  Smith  of  25  First  Ave., 
person  under  a  legal  duty  to  provide  for 
the  custody  or  control  of  David  Smith 
,  a  young  person  within  the  meaning  of 


has  been  charged  with  the  following 


robbery:  to  wit  on  the  second  day  of  June  1982  did  steal 
two  hundred  and  fifty  dollars  from  The  Comer  Milk  Store,  2 
West  Street,  Any  town,  Ontario,  and  at  the  same  time  thereat 
did  use  threats  of  violence  contrary  to  section  303  of  the 
Criminal  Code  of  Canada ; 

And  whereas  it  has  been  made  to  appear  that  the  presence  of 
John  Smith  at  the  proceedings  against  David  Smith  is  necessary  or  in 
the  best  interest  of  David  Smith  ; 

And  whereas  John  Smith  has  been  duly  served  with  an  Order  for 
Attendance  of  Parent  and  has  neglected  or  failed  to  attend  at  the  time  and 
place  appointed  therein. 

This  is  therefore  to  command  you  forthwith  to  arrest  John  Smith 
and  bring  him  before  the  Youth  Court  at  100  Main  Street,  Anytown,  Oitario 
to  be  dealt  with  in  accordance  with  the  Young  Offenders  Act. 

Dated  this  15th  day  of  June  19  82  at  Anytown  in 
the  Province  of  Ontario. 


"Thomas  Brown" 


A  Judge  of  the  Youth  Court 
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Introduction 


The  principles  and  provisions  of  the  Young  Offenders  Act  with  respect 
to  rights  and  safeguards  reflect  a  fundamental  shift  in  philosophy  and  approach 
from  that  adopted  in  the  Juvenile  Delinquents  Act.  Under  the  welfare  approach 
of  the  J.D.A. ,  juvenile  offenders  are  treated  as  informally  as  possible,  with 
the  result  that  a  juvenile  may  not  be  afforded  all  the  elements  of  due  process 
of  law,  notwithstanding  that  his  liberty  may  be  at  stake.  Historically,  this 
meant  that  in  proceedings  under  the  J.D.A. ,  young  persons  were  often  not 
represented  by  counsel  and  that  judges  often  did  not  follow  the  rules  of 
evidence  or  procedure  applicable  bo  trials  in  adult  court. 

In  recent  years,  there  has  been  more  emphasis  on  due  process  in  the 
juvenile  courts.  In  the  United  States,  In  Re  Gault,  387  U.S.  1,  87  S.  Ct.  1428 
(1967)  established  that  juvenile  courts  must  comply  with  constitutional 
requirements  of  due  process,  and  in  particular  that  a  young  person  charged  in 
such  proceedings  must  be  advised  of  his  right  bo  counsel,  and  if  his  liberty  is 
threatened,  the  state  must  provide  counsel  if  he  is  unable  to  afford 
representation.  In  Canada,  in  recent  years,  there  has  been  a  continuous  trend 
towards  greater  recognition  of  due  process  and  more  legal  representation  in  the 
juvenile  court  (for  example,  R.  v.  Moore  (1973),  22  C.C.C.  (2d)  189  (B.C.S.C.); 
R.  v.  M.  (1975),  7  O.R.  (2d)  490  (H.C.)). 

The  Young  Offenders  Act  marks  a  shift  from  the  welfare  approach  of 

the  J.D.A.  to  one  recognizing  accountability  of  young  persons  for  their 

offences  and  accepting  the  need  for  society  to  be  protected  from  illegal 

behaviour.  The  Y.O.A.  also  places  more  emphasis  on  due  process,  in  part 

✓ 

reflecting  previous  trends  in  this  direction,  and  in  part  representing  a 
recognition  that  an  emphasis  on  accountability  and  the  protection  of  society 
must  be  accompanied  by  appropriate  protections  for  the  young  person  accused  of 
violating  the  criminal  law.  Paragraph  3(1)(e)  of  the  Y.O.A.  declares  that 
"young  persons  have  rights  and  freedoms  in  their  owi  right,  including  those 
stated  in  the  Canadian  Charter  of  Rights  and  Freedoms  or  in  the  Canadian  Bill 
of  Rights,  and  in  particular  a  right  bo  be  heard  in  the  course  of,  and  to 
participate  in,  the  processes  that  lead  bo  decisions  that  affect  them,  and 
young  persons  should  have  special  guarantees  of  their  rights  and  freedoms." 

One  of  the  most  significant  rights  provided  for  in  the  Y.O.A.  is  the 
right  to  counsel,  found  principally  in  s.  11.  The  provision  of  counsel  will 
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help  ensure  that  all  of  the  other  rights  guaranteed  by  the  Y.O.A. ,  the  Charter 
and  the  Bill  of  Rights  will  be  adequately  protected. 

Hie  principal  features  of  the  Y.O.A. ,  vhich  provide  for  the  right  to 
counsel  include: 

-  the  right  of  young  persons  to  retain  and  instruct  counsel  at  arty 
stage  of  proceedings,  subs.  11(1); 

-  the  obligation  on  the  authorities  bo  advise  the  young  person  of 
the  right  to  counsel  at  the  most  inport  ant  stages  of  the  process 
including: 

-  upon  arrest,  subs.  11(2) 

-  before  making  a  statement  to  police,  subss.  56(2)  &  (3), 

-  upon  first  appearance  in  court,  para.  12(1) (b), 

-  at  most  appearances  in  court  (detention,  release,  transfer  and 
review  hearings  and  at  trial),  subs.  11(3); 

-  before  participating  in  alternative  measures,  para.  4(1) (d); 

the  right  to  be  given  a  reasonable  opportunity  to  obtain 
counsel,  subs.  11(3)  &  para.  56(2) (c); 

the  obligation  on  the  court  to  direct  that  a  young  person  who 
wishes  bo  obtain  counsel  but  is  unable  to  do  so  be  represented 
by  counsel,  subss.  11(4),  (5)  &  (6); 

the  requirement  that  various  court  documents  include  a  statement 
that  the  young  person  has  a  right  to  be  represented  by  counsel, 
subs.  11(9). 

Hie  rights  to  counsel  afforded  a  young  person  under  the  Y.O.A.  are 
considerably  broader  than  the  minimum  guarantees  of  the  Charter  of  Rights,  s. 
10,  which  simply  ensures  the  "right  on  arrest  or  detention...  to  retain  and 
instruct  counsel  without  delay  and  to  be  informed  of  that  right."  Hie  mere 
"right  to  retain  counsel"  may  not  have  much  effect  if  the  accused  lacks 
resources  to  retain  counsel  on  his  own  and  is  unable  to  obtain  any  form  of 
legal  aid.  Thus,  it  is  most  significant  that  the  Y.O.A.  effectively  ensures 
that  a  young  person  actually  has  the  right  to  have  counsel,  with  the  state 
providing  it  if  the  young  person  is  unable  to  do  so.  These  special  rights 
afforded  young  persons  in  regard  to  counsel  recognize  that  because  of  their 
limited  intellectual  and  emotional  development,  and  their  usually  limited 
economic  resources,  special  steps  must  be  taken  to  guarantee  the  rights  and 
freedoms  of  young  persons  in  criminal  proceedings. 
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Section  11 


11.(1)  Right  to  retain  counsel.  A  young  person  has  the  right  bo 
retain  and  instruct  counsel  without  delay  at  any  stage  of  proceedings 
against  him  and  prior  to  and  during  any  consideration  of  vhether, 
instead  of  ocnmencing  or  continuing  judicial  proceedings  against  him 
under  this  Act,  to  use  alternative  measures  bo  deal  with  him. 

(2)  Arresting  officer  to  advise  young  person  of  right  to  counsel. 
Every  young  person  vho  is  arrested  or  detained  shall,  forthwith  on 
his  arrest  or  detention,  be  advised  fcy  the  arresting  officer  or  the 
officer  in  charge,  as  the  case  may  be,  of  his  right  bo  be  represented 
by  counsel  and  shall  be  given  an  opportunity  to  obtain  counsel. 

(3)  Justice,  youth  court  or  review  board  to  advise  young  person  of 

right  to  counsel .  Where  a  young  person  is  not  represented  by 
counsel 

(a)  at  a  hearing  at  which  it  will  be  determined  whether  to 
release  the  young  person  or  detain  him  in  custody  prior  bo 
disposition  of  his  case, 

(b)  at  a  hearing  held  pursuant  to  section  16, 

(c)  at  his  trial,  or 

(d)  at  a  review  of  a  disposition  held  before  a  youth  court  or  a 
review  board  under  this  Act, 

the  justice  before  whom,  or  the  youth  court  or  the  review  board 
before  which,  the  hearing,  tried,  or  review  is  held  shall  advise  the 
young  person  of  his  right  bo  be  represented  by  counsel  and  shall  give 
the  young  person  a  reasonable  opportunity  to  obtain  counsel. 

(4)  Trial,  hearing  or  review  before  youth  court  or  review  board. 
Where  a  young  person  at  his  trial  or  at  a  hearing  or  review  referred 
to  in  subsection  (3)  wishes  to  obtain  counsel  but  is  unable  to  do  so, 
the  youth  court  before  which  the  hearing,  trial  or  review  is  held  or 
the  review  board  before  which  the  review  is  held 

(a)  shall,  vhere  there  is  a  legal  aid  or  assistance  program 
available  in  the  province  where  the  hearing,  trial  or  review  is 
held,  refer  the  young  person  to  that  program  for  the  appointment 
of  counsel?  or 

(b)  where  no  legal  aid  or  assistance  program  is  available  or  the 
young  person  is  unable  bo  obtain  counsel  through  such  program, 
may,  and  on  the  request  of  the  young  person  shall,  direct  that 
the  young  person  be  represented  by  counsel. 

(5)  Appointment  of  counsel .  Where  a  direction  is  made  under 
paragraph  (4) (b)  in  respect  of  a  young  person,  the  Attorney  General 
of  the  province  in  which  the  direction  is  made  shall  appoint  counsel, 
or  cause  counsel  to  be  appointed,  bo  represent  the  young  person. 
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(6)  Release  hearing  before  justice.  Where  a  young  person  at  a 
hearing  before  a  justice  who  is  not  a  youth  court  judge  at  vhich  it 
will  be  determined  whether  to  release  the  young  person  or  detain  him 
in  custody  prior  to  disposition  of  his  case  wishes  to  obtain  counsel 
but  is  unable  to  do  so,  the  justice  shall 

(a)  where  there  is  a  legal  aid  or  assistance  program  available 
in  the  province  where  the  hearing  is  held, 

( i )  refer  the  young  person  to  that  program  for  the 
appointment  of  counsel,  or 

(ii)  refer  the  matter  to  a  youth  court  to  be  dealt  with  in 
accordance  with  paragraph  4(a)  or  (b);  or 

(b)  where  no  legal  aid  or  assistance  program  is  available  or  the 
young  person  is  unable  to  obtain  counsel  through  such  program, 
refer  the  matter  to  a  youth  court  to  be  dealt  with  in  accordance 
with  paragraph  4(b). 

(7)  Young  person  may  be  assisted  by  adult.  Where  a  young  person  is 
not  represented  by  counsel  at  his  trial  or  at  a  hearing  or  review 
referred  to  in  subsection  (3),  the  justice  before  whom  or  the  youth 
court  or  review  board  before  vhich  the  proceedings  are  held  may,  on 
the  request  of  the  young  person,  allow  the  young  person  to  be 
assisted  by  an  adult  whom  the  justice,  court  or  review  board 
considers  to  be  suitable. 

(8)  Counsel  independent  of  parents.  In  ary  case  where  it  cppears 
to  a  youth  court  judge  that  the  interests  of  a  young  person  and  his 
parents  are  in  aonflict  or  that  it  would  be  in  the  best  interest  of 
the  young  person  to  be  represented  by  his  own  counsel,  the  judge  or 
justice  shall  ensure  that  the  young  person  is  represented  by  counsel 
independent  of  his  parents. 

(9)  Statement  of  right  to  counsel.  A  statement  that  a  young 
person  has  the  right  to  be  represented  by  counsel  shall  be  included 
in  any  appearance  notice  or  summons  issued  to  the  young  person,  ary 
warrant  bo  arrest  the  young  person,  ary  promise  bo  appear  given  by 
the  young  person,  ary  recognizance  entered  into  before  an  officer  in 
charge  by  the  young  person  or  ary  notice  of  a  review  of  a  disposition 
given  bo  the  young  person. 


Right  to  retain  counsel:  s.  11(1) 

Subsection  11(1)  sets  out  the  right  of  a  young  person  to  "retain  and 
instruct"  counsel  without  delay.  By  providing  that  the  right  exists  at  "any 
stage  of  proceedings,"  and  also  prior  to  and  during  any  considerations  of  the 
use  of  alternative  measures,  the  Y.Q.A.  has  covered  virtually  every  instance 
where  the  young  person  may  be  subject  to  the  Act. 
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"Without  delay"  suggests  the  right  to  counsel  must  be  a  direct  and 
available  right.  The  wording  of  the  subsection  is  such  that  the  right  to 
counsel  is  a  right  which  will  survive  any  previous  waiver  of  the  right.  Thus 
for  example,  a  young  person  might  waive  the  right  to  counsel  when  making  a 
statement  to  police  (subs.  56(4)),  or  at  a  pre-trial  detention  hearing,  but 
still  assert  the  right  at  trial. 

Subsection  11(1)  provides  the  young  person  with  the  right  to  "retain 
and  instruct"  counsel.  These  words  should  be  interpreted  broadly  as  the 
intention  of  s.  11  is  to  guarantee  the  young  person  a  right  to  counsel,  and  to 
ensure  that  at  all  times  the  young  person  has  a  reasonable  opportunity  to 
consult  counsel,  and  that  counsel  has  a  reasonable  opportunity  to  meet  with  his 
client  and  prepare  for  any  proceedings. 

Subsection  11(1)  assures  the  young  person  of  a  right  to  retain 
counsel  at  any  stage  of  Y.O.A.  proceedings;  subs.  11(2)  and  56(2)  &  (3)  ensure 
such  a  right  upon  arrest  and  prior  to  making  a  statement.  Subsection  11(1)  and 
para.  4(1)  (d)  ensure  that  a  young  person  has  a  right  to  retain  and  consult 
counsel  when  considering  whether  to  participate  in  alternative  measures  rnder 
s.  4.  A  young  person  must,  freely  consent  to  participation  in  alternative 
measures  (para.  4(1)(c),  and  consultation  with  counsel  nay  help  ensure  the 
voluntariness  of  this  consent,  but  it  must  be  noted  that  unlike  the  situation 
in  regard  to  proceedings  in  youth  court  (subss.  11(4),  (5)  &  (6)),  there  are  no 
statutory  obligations  upon  those  administering  the  program  of  alternative 
measures  to  ensure  that  a  young  person  has  counsel,  nor  is  there  any  obligation 
to  provide  counsel  if  he  is  unable  to  obtain  counsel  on  his  own. 

Role  of  counsel  in  youth  court 


There  has  been  considerable  controversy  and  confusion  over  the 
appropriate  role  for  counsel  in  proceedings  under  the  Juvenile  Deliquents  Act. 
Difficult  issues  have  arisen  in  regard  to  the  capacity  of  a  juvenile  to 
instruct  counsel,  whether  privilege  attaches  to  all  statements  made  by  a 
juvenile  to  his  lawyer,  and  whether  the  lawyer  should  be  promoting  the 
juvenile's  "best  interests." 
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One  Manitoba  juvenile  court  judge  wrote  (Roy  St.  George  Stubbs,  "The 
Role  of  the  Lawyer  in  Juvenile  Court"  (1974),  6  Manitoba  Law  Journal  65,  at  p. 
70): 

"I  would  like,  however,  to  qualify  the  statement  that  the 
presence  of  lawyers  in  juvenile  court  will  provide  better 
justice  by  adding  the  rider  that  these  lawyers  should  be  lawyers 
who  understand  what  the  juvenile  court  is  trying  to  do,  who  are 
in  harmony  with  its  basic  philosophy,  who  take  a  socio-legal, 
and  not  a  strict  legal  approach  to  the  problems  of  children. 

When  a  lawyer  cones  into  a  juvenile  court,  throws  his  brief 
case  down  on  the  counsel  table  and  announces  to  the  court:  "I 
represent  this  accused.  He  is  pleading  not  guilty",  the  judge 
knows  at  once  that  the  lawyer  thinks  that  he  is  in  a  criminal 
court  for  children,  that  he  does  not  knew  what  it  is  all 
about ..." 

On  the  other  hand,  a  Sub-Committee  of  the  Professional  Conduct  Committee  of  the 
Law  Society  of  Upper  Canada,  in  its  Report  on  the  Representation  of  Children 
(1981),  wrote  that: 

"...in  criminal  proceedings,  which  juvenile  delinquency 
proceedings  effectively  are,  it  is  the  understanding  of  the  Sub¬ 
committee  that  the  traditional  solicitor  and  client  role  is 
presently  adopted  by  most  counsel.  In  our  opinion,  that  is  the 
appropriate  role. 

Even  where  a  child  may  lack  capacity  to  properly  instruct 
counsel,  in  our  view  there  is  no  place  in  a  quasi-criminal 
proceeding  for  counsel  representing  a  child  to  argue  which  is  in 
his  opinion  in  the  best  interests  of  the  child.  Counsel  should 
not  be  deciding  whether  training  school  would  be  "good"  for  the 
child. " 

The  Young  Offenders  Act  does  not  expressly  address  the  issue  of  the 
role  of  counsel,  and  indeed,  any  express  directions  in  this  regard  might  be 
considered  improper.  The  thrust  of  the  Y.Q.A. ,  however,  makes  it  considerably 
easier  to  define  an  appropriate  role  for  a  lawyer.  This  Act  is  clearly 
criminal  legislation,  with  an  emphasis  on  holding  young  persons  accountable  for 
their  contraventions  of  the  law  and  protecting  society  frem  illegal  behaviour 
(see  paras.  3(1)  (a)  &  (b)  of  Y.Q.A. ) .  It  is  submitted  that  a  lawyer 
representing  a  young  person  charged  under  the  Y.Q.A.  has  the  same  obligation  to 
his  client  that  counsel  for  an  adult  has.  The  lawyer  has  a  duty  to  advise  his 
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client  and  be  certain  that  his  client  understands  the  nature  and  consequence  of 
the  proceedings,  but  ultimately  counsel  must  follow  his  client's  instructions 
and  advocate  the  position  his  client  chooses  to  adept.  If  a  young  person 
instructs  counsel  to  enter  a  not  guilty  plea,  counsel  must  raise  all  legal 
defences,  even  those  which  rest  on  "technicalities."  At  disposition, 
counsel  must  continue  to  follcw  the  instructions  of  his  client.  Although  the 
youth  court  must  consider  the  "special  needs"  of  the  young  person  (para. 
3(1) (b)),  it  is  submitted  that  at  disposition  counsel  for  the  young  person 
should  continue  in  his  advocate's  role,  and  follow  his  client's  instructions, 
which  will  often  involve  advocating  a  disposition  involving  the  least  possible 
interference  with  the  freedom  of  the  young  person.  Counsel  should  be  actively 
involved  in  the  dispositional  proceeding,  challenging  witnesses,  calling  his 
own  evidence,  addressing  the  needs  of  the  young  person,  and  perhaps  putting 
forward  a  plan  for  disposition,  but  this  activity  should  be  based  on 
instructions  from  the  young  person,  and  not  on  counsel's  unilateral  assessment 
of  the  young  person's  "best  interests."  There  are  others  participating  in  the 
disposition  process  who  will  focus  on  the  child's  needs  and  interests, 
including  parents,  youth  workers,  psychologists,  psychiatrists  and  other 
experts,  the  prosecutor  and  the  judge  himself;  counsel  for  the  young  person  is 
there  to  advocate  the  wishes  of  his  client. 

Even  with  these  views  in  mind,  it  must  be  recognized  that  in 
proceedings  under  the  Y.O.A.  counsel  may  often  face  difficult  ethical  issues, 
and  in  some  cases  may  have  difficulty  in  receiving  instructions  from  a  client, 
particularly  if  he  is  young.  It  is  submitted  that  if  a  young  person  does  not 
give  adequate  instructions,  counsel  should  use  all  reasonable  efforts  to  secure 
an  acquittal,  and  if  the  young  person  is  convicted,  should  seek  a  disposition 
consistent  with  the  least  possible  intervention  with  the  freedom  of  the  young 
person.  This  approach  would  be  consistent  with  Y.O.A.  proceedings  being 
adversarial  and  criminal  in  nature,  with  the  onus  on  the  State  to  justify  any 
intervention  in  the  life  of  the  young  person. 

It  should  be  emphasized  that  counsel  representing  a  young  person  in 
proceedings  under  the  Y.O.A.  is  representing  that  young  person,  and  not  the 
parents  or  family  or  society  as  a  whole.  It  will  often  be  appropriate  for 
counsel  for  the  young  person  to  interview  parents,  family,  friends,  social 
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workers  and  others  involved  in  the  }oung  person's  life,  but  counsel  must  only, 
in  the  final  analysis,  take  instructions  from  his  client  -  the  young  person; 
this  will  require  interviewing  his  client  alone  at  some  point. 

For  a  further  discussion  of  the  issues  raised  in  this  discussion,  see 
Leon,  "Recent  Developments  in  Legal  Representation  of  Children:  A  Growing 
Concern  with  the  Concept  of  Capacity"  (1978),  1  Canadian  Journal  of  Family  Law 
375;  Komar,  "The  Criminal  Domestication  of  the  Juvenile  Delinquents  Act:  The 
Lawyer's  Role  in  Juvenile  Court"  (1979),  2  Canadian  Journal  of  Family  Law  90; 
Maczko,  "Some  Problems  with  Acting  for  Children"  (1979),  2  Canadian  Journal  of 
Family  Law  267;  and  Bala,  Lilies  &  Thomson,  Canadian  Children's  Law,  Toronto, 
Butterworths  (1982),  Chapter  12.  See  also  Manson,  "Observations  from  an 
Ethical  Perspective  on  Fitness,  Insanity  and  Confidentiality"  (1982),  27  McGill 
Law  Journal  196,  which  discusses  the  ethical  difficulties  which  arise  in  taking 
instructions  from  a  client  who  lacks  mental  capacity. 

Counsel  upon  arrest  or  detention:  s,  11(2) 

Where  a  young  person  is  arrested  or  detained,  subs.  11(2)  requires 
the  arresting  officer  or  the  officer  in  charge  to  comply  with  a  two-fold  duty 
in  respect  of  the  right  to  counsel: 

1 )  the  young  person  must  be  cdvised  of  his  right  to  be  represented 

by  counsel;  and 

2)  the  young  person  must  be  given  an  opportunity  to  obtain  counsel. 

By  requiring  the  police  to  advise  the  young  person  of  his  right  to 
counsel  "forthwith"  on  arrest  or  detention,  the  Y.O.A.  ensures  that  the  yDung 
person  will  be  apprised  of  his  rights  at  the  time  of  initial  involvement  with 
the  justice  system.  It  would  seem  that  upon  arrest  the  young  person  must  be 
advised  of  his  rights  by  the  arresting  officer,  and  if  detained  must  be  advised 
by  the  officer  in  charge;  this  might  result  in  the  advice  being  given  more  than 
once,  although  it  is  not  obligatory  upon  detention  if  it  was  given  on  arrest. 

The  Y.O.A.  does  not  require  the  young  person  to  be  advised  of  his 
right  to  counsel  under  subs.  11(2)  in  any  particular  manner  or  by  using  any 
specific  words  (contrast  s.  56  which  is  quite  specific,  and  requires  any  waiver 
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of  the  right  to  counsel  to  be  in  writing).  It  would  seem,  however,  that  the 

advice  must  be  meaningful,  and  hence  in  language  appropriate  to  the  age  and 

understanding  of  the  young  person.  Ferguson  and  Douglas,  "A  Study  of  Juvenile 

Waiver"  (1970),  7  San  Diego  Law  Review  39  reports  a  study  of  juveniles  given 

"Miranda  warnings"  (advised  of  right  under  the  American  constitution  to  remain 

silent  and  have  court  appointed  counsel).  The  authors  concluded  that  only  "a 

small  percentage  of  juveniles  is  capable  of  knowingly  and  intelligently  waiving 

Miranda  rights.  The  great  majority  should  be  advised  and  counselled  carefully 

if  they  are  to  understand  their  rights  competently. " 

If  a  young  person  who  has  been  arrested  or  detained  decides  to  obtain 

counsel,  he  must  be  given  an  opportunity  to  do  so.  An  onus  lies  upon  the 

police  to  provide  assistance  in  this  regard,  to  make  the  "opportunity" 

meaningful?  this  might,  for  example,  require  the  police  to  provide  access  to  a 

phone  and  a  list  of  lawyers'  names  and  phone  numbers.  As  Laskin  J.  (as  he  then 

was)  stated  in  Brownridge  v.  R.,  [1972]  S.C.R.  926,  18  C.R.N.S.  308,  7  C.C.C. 

(2d)  417,  28  D.L.R.  (3d)  1,  at  S.C.R.  952: 

"The  right  to  retain  and  instruct  counsel  without  delay  can  only 
have  meaning  to  an  arrested  or  detained  person  if  it  is  taken  as 
raising  a  correlative  obligation  upon  the  police  authorities  to 
facilitate  contact  with  counsel." 

In  R.  v.  Giesbrecht,  [1979]  5  W.W.R.  630  (Man.Co.Ct.)  it  was  held  that 
Brownridge  meant  that  an  accused  should  be  allowed  as  many  phone  calls  as 
required  over  a  reasonable  length  of  time. 

It  is  reasonably  clear  that  if  a  young  person  requests  that  he 
consult  counsel  in  private,  this  request  must  be  granted?  see  R.  v.  Penner, 
[1973]  6  W.W.R.  94,  39  D.L.R.  (3d)  246  (Man.  C.A.)?  and  R.  v.  Patterson  (1978), 
39  C.C.C.  (2d)  555  (Ont.  H.C.)?  however,  R.  v.  Jumaga,  [1977]  1  S.C.R.  486,  29 
C.C.C.  (2d)  269  suggests  that  if  there  is  no  objection  to  a  lack  of  privacy, 
the  fact  that  communication  with  counsel  is  not  private  does  not  constitute  a 
deprivation  of  the  right  to  counsel. 

Subsection  11(3)  of  the  Y.O.A,  provides  that  a  young  person 
unrepresented  in  youth  court  is  to  be  given  a  "reasonable  opportunity"  to 
obtain  counsel,  while  subs.  11(2)  provides  that  upon  arrest  or  detention,  the 
young  person  shall  "forthwith  be  given  an  opportunity  to  obtain  counsel."  The 
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|  requirement  of  subs.  11(2)  must,  however,  be  interpreted  in  the  light  of  the 

circumstances.  For  example,  while  an  arresting  officer  should  advise  the  young 
person  of  his  right  to  counsel  immediately  upon  arrest,  if  the  young  person  is 
being  taken  straight  to  the  station  without  any  questioning  at  the  scene  of 
arrest,  it  would  seem  sufficient  to  give  the  young  person  an  opportunity  to 
consult  counsel  at  the  police  station.  On  the  other  hand,  if  police 
questioning  is  undertaken  at  the  scene  of  arrest,  subss.  11(2)  and  56(2)  &  (3) 
require  that  the  young  person  be  given  an  opportunity  to  consult  counsel  at 
that  place. 

The  obligation  under  subs.  11(2)  to  advise  a  young  person  of  his 
right  to  be  represented  by  counsel  is  in  addition  to  other  statutory 
requirements  that  a  young  person  must  be  so  advised  (eg.  before  making  a 
statement,  subss.  56(2)  &  (3);  upon  first  appearance  in  court,  subs.  12(1);  at 
other  appearances  in  court,  subs.  11(3)).  The  repetition  of  this  advice  is  to 
ensure  that  a  young  person  truly  understands  his  rights,  and  has  ample 
opportunity  to  change  his  mind  and  obtain  counsel,  and  even  change  his  mind  if 
he  has  initially  waived  the  right  to  consult  counsel. 

i 

Advice  of  right  to  counsel;  s.  11(3) 

In  keeping  with  the  philosophy  of  the  Y.O.A. ,  subs.  11(3)  provides 
for  a  young  person  who  is  not  represented  by  counsel  to  be  advised  of  his  right 
to  be  represented  by  counsel  and  to  have  a  reasonable  opportunity  to  obtain 
counsel  at  every  significant  proceeding  under  the  Act  including: 

at  a  pre-trial  detention  hearing  (s.  8  of  Y.O.A.  and  ss.  457  to 

457.7  of  the  Criminal  Code) ; 

at  a  transfer  hearing  pursuant  to  s.  16  of  Y.O.A. ; 

at  trial;  and 

at  a  review  of  disposition  before  a  youth  court  or  review  board 

pursuant  to  ss.  28-33  of  Y.O.A. 

Paragraph  11(3) (c)  refers  to  a  young  person  being  advised  of  the 
right  to  counsel  and  having  a  reasonable  opportunity  to  obtain  counsel  "at  his 
trial."  The  word  "trial"  has  a  broad  meaning.  Citing  Morin  v.  The  Queen 


81 


RIGHT  TO  COUNSEL  :  SECTION  11 


(1890),  18  S.C.R.  407,  The  Encyclopedia  of  Words  and  Phrases :  Legal  Maxims 
(Canada) ,  3rd  edit.  Vol.  4,  p.  328,  states: 

"The  vrord  "trial"...  embraces  all  proceedings  before  the  judge 
presiding  at  the  trial,  whether  those  proceedings  are 
preliminary  to  the  investigation  by  the  jury,  or,  as  in  the 
instance  of  a  prisoner  pleading  guilty,  result  in  a  conviction 
without  the  intervention  of  a  jury;  or  relate  to  the  evidence  or 
the  directions  or  rulings  of  the  judge,  or  to  the  reception  or 
recording  of  the  verdict;  or  arise  after  the  conviction,  as,  for 
example,  with  regard  to  the  appropriateness  of  the  sentence  or 
to  the  punishment  assigned  by  law  to  the  offence;  and  whether 
any  such  questions  are  actually  mooted  while  the  trial  is  in 
progress  or  have  not  suggested  themselves  until  the  trial  is 
over,  the  prisoner  convicted  and  sentence  passed  on  him." 

"Trial"  as  used  in  paragraph  11(3)  (c)  of  the  Y.O.A,  thus  includes 
arraignment,  plea,  and  disposition  hearings.  Therefore  since  first  appearances 
are  similarly  covered  in  subs.  12(1),  the  young  person  must  be  informed  of  his 
right  to  counsel  at  virtually  every  important  stage  of  proceedings  in  court, 
provided  he  is  not  represented.  In  an  appearance  in  court  by  the  young  person, 
not  technically  covered  by  either  subss.  11(3)  or  12(1),  such  as  an  appearance 
to  set  a  date  for  trial,  good  practice  would  indicate  that  the  youth  court 
judge  should  inform  the  young  person  of  his  right  to  counsel. 

Once  an  unrepresented  young  person  has  been  informed  of  his  right  to 
be  represented  by  counsel,  he  must  be  given  a  reasonable  opportunity  to  obtain 
counsel;  this  gives  substance  to  the  right  to  counsel  guaranteed  by  s.  11. 
"Reasonable  opportunity "  will  depend  upon  circumstances.  In  determining  the 
duration  of  any  adjournment  to  be  granted  to  provide  an  opportunity  to  obtain 
counsel,  consideration  should  be  given  to: 

any  indicated  desire  by  the  young  person  to  obtain  counsel, 

-  whether  the  young  person  has  previously  sought  adjournments  to 
obtain  counsel, 

the  availability  of  counsel  experienced  in  dealing  with  the 
matters  being  decided, 

-  the  nature  of  the  proceedings  and  issues  to  be  resolved,  and 

-  the  degree  of  inconvenience  to  the  prosecutor,  witnesses,  and 
others  involved. 
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Although  a  reasonable  opportunity  must  be  given  to  the  young  person  to  obtain 
counsel,  the  right  granted  under  subs.  11(3)  does  not  entitle  a  young  person  to 
indefinitely  seek  adjournments  and  unreasonably  delay  proceedings  on  the 
pretext  of  seeking  counsel. 

"Represented  by  counsel":  s.  11(2), (3)  &  (4) 

The  phrase  "right  to  be  represented  by  counsel"  is  used  in  subss. 
11(2), (3)  and  (4),  although  the  term  is  not  defined  in  the  Act.  The 
substantive  right  provided  for  in  subs.  11(1)  is  "the  right  to  retain  and 
instruct  counsel  without  delay"  which  is  the  same  wording  as  subpara.  2(c) (ii) 
of  the  Canadian  Bill  of  Rights  and  para.  10(b)  of  the  Canadian  Charter  of 
Rights  and  Freedoms. 

In  defining  the  extent  of  this  right  under  the  Y.O.A.,  the  courts  may 
refer  to  existing  jurisprudence  under  the  Bill  of  Rights  and  will  refer  to 
decisions  under  the  Charter.  See  for  example,  Brcwnridge  v.  R. ,  [1972]  S.C.R. 
926,  7  C.C.C.  (2d)  417,  28  D.L.R.  (3d)  1,  18  C.R.N.S.  281;  Jumaga  v.  R.,  [1977] 
1  S.C.R.  486,  29  C.C.C.  (2d)  269,  34  C.R.N.S.  172;  R.  v.  Penner  (1973),  12 
C.C.C.  (2d)  468,  22  C.R.N.S.  35  (Man.  C.A. ) ;  and  R.  v.  Hogan  (1979),  48  C.C.C. 
(2d)  149,  11  C.R.  (3d)  328  (N.S.S.C.,  App.  Div.). 

It  wculd  seem  that  the  minimum  requirement  under  the  Y.O.A,  for  a 
young  person  who  is  arrested  or  detained  is  to  have  reasonable  assistance  from 
the  police  in  securing  counsel  (see  comments  under  subs.  11(2))  and  having 
obtained  counsel  the  young  person  is  entitled  to  consultation  with  counsel  in 
private,  if  requested,  and  consultation  for  a  reasonable  length  of  time  unless 
being  used  for  the  purpose  of  delay. 

Subsections  11(3)  to  11(6)  provide  for  representation  by  counsel 
before  a  youth  court,  justice  or  review  board.  Some  Canadian  jurisdictions 
presently  have  "duty  counsel"  available  in  juvenile  courts.  These  are  lawyers 
who  are  at  the  court,  available  to  provide  assistance  to  those  who  are  not 
represented;  such  duty  counsel  only  meet  the  juveniles  at  court,  and  have 
little  or  no  time  to  prepare;  see  Ministry  of  the  Attorney  General  of  Ontario, 
Report  on  Representation  of  Children  in  Provincial  Court  (Family  Division) 

(1977),  29  R.F.L.  134.  Jurisprudence  in  the  United  States  suggests  that  in 
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same  circumstances  representation  by  duty  counsel  may  not  constitute  adequate 

"representation  by  counsel."  For  example,  in  West  v.  State  of  Louisiana,  478 

F. 2d  1026  (5th  Cir.  1973),  Wisdom  Cir.Ct.J.  stated  (at  1033): 

"We  hold  the  applicable  standard  should  be  that  stated  in  MacKenna 
v.  Ellis,  280  F.2d  592  (5th  Cir.  I960),  at  599: 

'We  interpret  the  right  to  counsel  as  the  right  to 
effective  counsel.  We  interpret  counsel  to  mean  not 
errorless  counsel,  and  not  counsel  judged  ineffective  by 
hindsight,  but  counsel  likely  to  render  and  rendering 
reasonably  effectively  assistance.' 

To  "administer  justice  without  respect  to  persons,  and  do  equal  right 
to  the  poor  and  to  the  rich"  we  must  apply  the  same  standard,  whether 
counsel  be  court-appointed  or  privately  retained.  From  the  facts  of 
the  case  it  is  plain  that  West's  lawyer  fell  far  short  of  this 
standard.  West  might  just  as  well  have  had  no  lawyer.  By  his  own 
admission  West's  attorney  conferred  with  West  no  more  than  an  hour 
previous  to  trial,  and  perhaps  for  little  more  than  five  minutes.  He 
conducted  no  investigation.  At  the  trial  he  called  no  witnesses  for 
the  defence.  After  the  prosecution  presented  its  case,  the  defence 
moved  for  a  directed  verdict.  When  the  court  denied  this  motion,  the 
defence  immediately  rested.  We  hold  that...  West's  legal 
representation  was  so  inadequate  as  to  deny  his  constitutional  rights 
[to  legal  representation]." 


In  West  v.  Louisiana,  the  conviction  which  resulted  was  quashed,  and  the 
accused  was  ordered  retried  or  released. 

It  is  clear  that  duty  counsel  can  perform  a  valuable  function  in 
youth  court,  for  example  at  pre-trial  detention  hearings,  on  adjournments,  and 
in  making  representations  in  regard  to  dispositions  on  minor  offences. 
However,  there  are  many  situations  in  which  "representation  by  counsel"  will 
require  that  counsel  have  an  adequate  opportunity  to  interview  the  young 
person,  to  carry  out  any  necessary  investigations  and  to  prepare  for  trial. 
Unless  he  is  able  to  perform  these  functions  adequately,  representation  by  duty 
counsel  may  not  meet  the  requirement  of  "representation  by  counsel." 

The  term  "counsel"  is  defined  in  s.  2  of  the  Criminal  Code  to  mean  a 
barrister  or  solicitor,  and  hence  an  articling  student  or  law  student  would  not 
satisfy  the  Y.Q.A. 's  provisions  regarding  "representation  by  counsel."  Such 
students  might,  however,  be  able  to  serve  as  suitable  adults,  assisting  a  young 
person  under  subs.  11(7). 
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Appointment  of  counsel:  s.  11(4)  &  (5) 

Subsections  11(4)  &  (5)  of  the  Y.O.A.  create  a  scheme  under  which  a  young 
person  who  is  being  dealt  with  under  the  Y.O.A.  is  provided  with  legal 
representation,  if  he  wishes  to  obtain  counsel  but  is  unable  to  do  so.  These 
provisions  extend  beyond  subs.  11(3)  of  the  Y.O.A.  and  s.  1 0  of  the  Canadian 
Charter  of  Rights  and  Freedoms;  the  young  person  is  not  merely  to  be  advised  of 
his  right  to  obtain  counsel  on  his  own  and  given  an  opportunity  to  do  so? 
counsel  will  be  provided. 

Under  subs.  11(4),  if  a  young  person  appears  in  youth  court  at  his 
trial  (including  plea,  adjudication  and  disposition)  or  at  a  hearing  referred 
to  in  subs.  11(3)  (pre-trial  detention,  transfer  under  s.  16,  disposition 
review)  or  if  he  appears  before  a  review  board  for  disposition  review,  and  the 
young  person  "wishes  to  obtain  counsel  but  is  unable  to  do  so,"  the  court  or 
board  must  ensure  that  he  is  represented.  First  the  young  person  must  be 
referred  to  any  legal  aid  or  assistance  program  available.  If  no  such  program 
is  available,  or  if  the  young  person  is  "unable  to  obtain  counsel  through  such 
program,"  the  youth  court  or  review  board  shall  "direct  that  the  young  person 
be  represented  by  counsel."  This  provision  is  not  discretionary?  if  the  young 
person  wishes  counsel,  but  is  mable  to  obtain  counsel,  "upon  the  request  of 
the  young  person,"  the  direction  for  representation  must  be  made.  The 
reference  to  "the  request"  of  the  young  person  serves  to  indicate  that  the 
appointment  of  counsel  through  subs.  11(5)  should  not  be  made  against  the 
wishes  of  the  young  person?  paragraph  3 ( 1 )  (g)  of  the  Y.O.A.  requires  that  the 
young  person  be  advised  of  his  right  to  make  this  request. 

Before  making  a  direction  under  para.  11(4)(b)  that  a  young  person  be 
represented,  the  court  or  board  must  be  satisfied  that  the  y>ung  person  is 
"unable"  to  obtain  counsel.  The  inability  to  obtain  counsel  might  result  from 
immaturity  or  inexperience,  but  most  likely  will  result  from  financial 
inability  to  retain  counsel.  The  court  or  board  may  inquire  as  to  ability  of 
the  parents  of  a  young  person  under  the  age  of  sixteen  to  pay  for  counsel?  such 
parents  may  be  under  a  duty  to  provide  a  young  person  with  such  "necessaries" 
as  legal  services.  The  court  or  board,  however,  should  be  reluctant  to  force 
unwilling  or  hostile  parents  to  pay  for  counsel,  particularly  in  view  of  subs. 
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11(8)  which  provides  that  v^iere  the  interests  of  the  young  person  and  his 
parents  are  in  conflict  or  it  would  be  in  the  best  interests  of  the  young 
person,  the  court  shall  ensure  that  the  young  person  is  represented  by  counsel 
independent  of  his  parents.  Further,  if  a  young  person  lacks  financial  means 
and  his  parents  simply  refuse  to  pay  for  his  counsel,  this  constitutes 
"inability"  to  obtain  counsel.  It  is  submitted  that  in  view  of  the  importance 
of  counsel  and  the  general  scheme  of  the  Y.O.A. ,  a  court  or  board  should 
normally  make  a  direction  that  counsel  be  appointed  where  the  young  person 
claims  inability  to  obtain  counsel. 

Under  para.  11(4)(b),  the  court  or  board  makes  a  direction  that 
counsel  be  appointed;  when  such  a  direction  is  made,  subs.  11(5)  requires  the 
provincial  Attorney  General  to  appoint  counsel,  or  cause  counsel  to  be 
appointed.  There  is  no  direct  appointment  and  this  avoids  any  apprehension  of 
bias  and  any  difficulties  which  could  result  from  a  judge  or  board  being 
required  to  select  specific  counsel.  Further,  subs.  11(5)  gives  the  province 
control  over  the  method  of  delivery  of  legal  services  to  young  offenders. 
There  may  be  a  "judicare"  scheme  (private  counsel  paid  by  the  province), 
"public  defender"  (staff  counsel  directly  employed  by  the  province  or  an  agency 
of  the  province)  or  some  combination  of  these  schemes. 

Direction  by  justice:  s.  11(6) 


Subsection  8(1)  of  the  Y.O.A.  provides  that  vhere,  having  regard  to 
the  circumstances,  a  youth  court  judge  is  "not  reasonably  available",  a  justice 
may  deal  with  the  issue  of  pre-trial  detention.  Subsection  11(6)  provides  for 
the  appointment  of  counsel  where  a  young  person  appears  before  a  justice  for  a 
hearing  to  determine  whether  he  will  be  detained  or  released  prior  to 
disposition  of  his  case  pursuant  to  subs.  8(1).  If  a  young  person  wishes  to  be 
legally  represented,  but  is  unable  to  obtain  counsel,  the  natter  will  be 
adjourned  so  counsel  may  be  provided.  The  justice  may  refer  the  young  person 
to  a  legal  aid  or  assistance  program  to  obtain  counsel.  The  justice  nay  choose 
to  refer  the  matter  to  a  youth  court  judge  to  deal  with  the  issue  of 
representation,  and  he  must  do  so  if  no  legal  aid  or  assistance  program  is 
available  or  if  the  young  person  is  unable  to  obtain  counsel  through  such 
program. 
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Assistance  by  an  adult:  s.  11(7) 


The  youth  court,  justice  or  review  board  has  discretion  to  allow  a 
young  person,  on  request,  to  be  assisted  by  an  adult  whcm  the  court  or  board 
considers  suitable.  Such  a  request  my  occur  where  the  young  person  is  not 
represented  by  counsel  but  wishes  sane  assistance  at  a  trial,  hearing,  or 
review  referred  to  in  subs.  11(3). 

A  youth  court,  justice  or  review  board  has  the  authority  to  refuse  a 
request  under  subs.  11(7)  in  a  situation  where  the  court  or  board  considers 
that  it  would  not  be  in  the  best  interests  of  the  young  person  to  be  assisted 
by  the  adult  or  where  the  court  or  board  believes  the  adult  my  frustrate  the 
proceedings. 

Section  2  of  the  Y.O.A.  defines  an  "adult"  as  a  person  who  is  neither 
a  young  person  or  child,  and  therefore  the  person  requested  to  assist  under 
subs.  11(7)  must  be  over  18  years.  This  means  that  a  spouse  under  18  would  not 
be  considered  suitable  to  assist  a  young  person.  In  addition  to  age,  the  youth 
|  court,  justice  or  board,  in  considering  suitability,  should  refer  to  the 

following: 

relationship  of  the  adult  to  the  young  person; 

the  abilities  of  the  adult; 

the  adult's  understanding  and  appreciation  of  his  role  in 

assisting  the  young  person  and  of  the  issues  involved; 

nature  and  complexity  of  issues  being  dealt  with;  and 

circumstances  surrounding  the  appearance. 

The  court  or  review  board  should  be  sensitive  to  the  fact  that  a 
young  person  may  prefer  to  be  assisted  by  a  known  and  trusted  adult,  rather 
than  professional  counsel,  no  mtter  how  competent  the  lawyer  my  be.  For 
example,  on  a  guilty  plea  on  a  minor  charge,  it  might  be  quite  appropriate  for 
a  parent,  relative,  social  worker  or  other  suitable  adult  to  assist  the  young 
person.  This  assistance  might  include  making  a  statement,  examining  and 
cross-examining  witnesses,  filing  documents  and  so  on.  On  the  other  hand,  a 
lay  adviser  may  not  appreciate  the  complexity  or  seriousness  of  the  mtter  and 
the  court  or  board,  under  such  circumstances,  may  refuse  to  permit  an  adult  to 
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assist  the  young  person,  and  might  well  at  that  time  remind  the  young  person  of 
his  right  to  obtain  counsel. 

Under  appropriate  circumstances,  a  law  student  or  articling  student 
may  be  a  suitable  adult  under  subs.  11(7),  though  such  a  student  does  not 
satisfy  the  requirements  of  s.  11  for  representation  by  counsel. 

Although  s.  11  of  the  Y.O.A.  provides  for  advising  the  young  person 
of  his  right  to  counsel  and  for  appointment  of  counsel,  there  is  no  authority 
aside  from  subs.  543(3)  of  the  Criminal  Code  (insanity  at  time  of  trial)  to 
force  counsel  upon  a  young  person  who  does  not  wish  to  be  represented.  The 
intention  of  the  Y.O.A.  is  to  ensure  that  young  persons  are  aware  of  their 
rights  in  respect  of  counsel,  and  to  encourage  them  to  employ 
counsel  where  needed  and  desired,  but  the  Act  does  not  presume  that  every  young 
person  will  be  represented  by  counsel. 

Counsel  independent  of  parents:  s.  11(8) 

If  a  young  person  becomes  involved  in  the  juvenile  justice  system, 
there  may  be  considerable  family  strain  and  emotional  upheaval;  the  young 
person  and  his  parents  may  be  in  a  position  of  conflict.  Subsection  11(8)  of 
the  Y.O.A.  requires  a  youth  court  judge  or  justice  to  ensure  that  a  young 
person  is  "represented  by  counsel  independent  of  his  parents"  where  it  appears 
that  "the  interests  of  a  young  person  and  his  parents  are  in  conflict"  or  that 
it  would  be  in  the  "best  interests"  of  the  young  person  to  be  represented  by 
his  own  counsel. 

Although  the  subsection  does  not  specify  the  options  open  to  the 
court,  it  is  clear  that  a  conflict  between  the  interests  of  the  young  person 
and  his  parents  would  be  cause  for  a  direction  to  appoint  counsel  pursuant  to 
para.  11(4) (b).  The  court  should  ensure  that  counsel  is  "independent"  of  the 
parents,  and  where  he  is  being  paid  by  them,  is  not  acting  on  their 
instructions. 

The  wording  of  subs.  11(8)  does  not  require  the  court  to  operate  only 
upon  a  request  of  the  young  person,  but  requires  the  court  to  act  on  its  own 
initiative  where  it  recognizes  conflict.  Presumably  this  mandate  would 
entitle  the  judge  to  direct  questions  to  the  parents,  the  young  person,  the 
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Crown  or  to  counsel  concerning  the  independence  of  the  representation.  A  youth 
court  judge  or  justice  may  act  to  ensure  the  independence  of  representation  at 
any  stage  of  a  proceeding,  but  it  seems  most  likely  a  conflict  may  arise  at 
disposition. 

Statement  of  right  to  counsel:  s.  11(9) 

In  order  to  ensure  that  a  young  person  who  has  not  been  arrested  is 
advised  of  his  right  to  counsel  prior  to  appearance  in  court,  any  appearance 
notice  or  summons  issued  to  a  young  person  must  contain  a  statement  concerning 
the  right  to  be  represented  by  counsel.  Further,  to  ensure  that  a  young  person 
understands  and  remembers  the  advice  given  at  the  time  of  arrest  or  detention, 
pursuant  to  subs.  11(2),  such  advice  must  appear  on  any  warrant  to  arrest  the 
young  person,  and  any  recognizance  entered  into  before  an  officer  in  charge  by 
the  young  person.  The  statement  must  also  appear  on  any  notice  of  review. 

These  statements  not  only  ensure  that  a  young  person  has  knowledge  of 
his  right  to  representation,  but  also  may  facilitate  consultation  with 
counsel  prior  to  appearance.  Paragraph  9(6) (c)  requires  that  notices  given  to 
parents  or  other  adults  in  connection  with  proceedings  under  the  Y.Q.A,  contain 
similar  statements;  this  should  also  help  to  ensure  that  these  objectives  are 
secured . 

The  Y.Q.A.  does  not  specify  the  exact  words  which  are  to  be 
employed;  however,  see  forms  1,  11,  12,  16  and  17.  It  might  be  expropriate  for 
a  statement  under  subs.  11(9)  to  include  reference  to  legal  aid  or  assistance 
programs  which  may  be  available,  and  to  the  possibility  of  appointment  of 
counsel  under  subs .  11(4). 

The  requirements  of  subs.  11(9)  may  necessitate  police  officers  using 
special  summonses ,  appearance  notices,  warrants,  promises  to  appear  and 
recognizances  for  young  persons.  Alternatively,  such  documents  may  be  amended 
for  use  in  regard  to  adults  or  young  persons,  with  special  statements  directed 
only  at  young  persons;  for  example,  see  forms  11  and  17.  A  properly  worded 
statement  on  such  documents  might  be  applicable  to  both  adults  and  young 
persons;  adults  also  have  the  right  to  representation  by  counsel,  though  there 
are  no  equivalent  guarantees  for  the  provisions  of  counsel  like  those  found  in 
subss.  11 ( 4 ) — ( 6 )  of  the  Y.Q.A. 
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Consequences  of  failure  to  comply  with  s.  11 

The  Y.O.A.  does  not  specify  the  consequences  of  a  failure  to  advise  a 
young  person  of  his  rights  to  representation,  or  a  failure  to  provide  him  with 
counsel  as  required  under  subss.  11(4)  to  (6).  If  a  proceeding  is  completed 
without  adequate  provision  for  counsel,  this  would  doubtless  be  a  ground  for 

appeal . 

A  statement  of  a  young  person  obtained  by  police  without  adequate 
advice  of  the  right  to  consult  counsel  and  an  opportunity  to  consult  counsel, 
is  inadmissible  under  subs.  56(2)  of  the  Y.O.A.  Other  evidence  obtained  in 
violation  of  rights  to  counsel  guaranteed  by  para.  10(b)  of  the  Charter  of 
Rights  might  be  excluded  in  subsequent  proceedings  under  s.  24  of  the  Charter ♦ 

Under  certain  circumstances,  violation  of  s.  11  of  the  Y.O.A.  might 
give  rise  to  civil  remedies,  or  even  a  charge  under  s.  115  of  the  Criminal  Code 
(disobeying  a  statute). 
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Introduction: 

Section  12  sets  out  the  responsibilities  of  a  youth  court  judge  or 
justice  before  whom  a  young  person  charged  under  the  Y.Q.A.  first  appears,  and 
the  further  responsibilities  of  a  judge  in  regard  to  taking  a  plea  from  a  young 
person. 

Subsection  12(1)  provides  that  on  first  appearance  the  judge  or 
justice  shall  cause  the  information  to  be  read  to  the  young  person,  thereby 
informing  the  young  person  of  the  reason  he  is  before  the  court?  if  the  young 
person  is  not  represented  by  counsel,  the  judge  or  justice  must  inform  him  of 
his  right  to  be  so  represented.  Subsection  12(3)  requires  that  before  a  plea 
is  accepted  from  a  young  person  who  is  unrepresented,  the  youth  court  judge 
must  satisfy  himself  that  the  young  person  understands  the  charge  and  must 
explain  to  the  young  person  that  he  may  plead  guilty  or  not  guilty?  subs.  12(4) 
provides  that  if  the  judge  is  not  satisfied  that  the  young  person  understands 
the  charge,  a  not  guilty  plea  is  to  be  entered. 

Section  12  of  the  Y.Q.A.  should  be  read  in  conjunction  with  s.  19  of 
the  Act,  which  requires  a  youth  court  judge  to  satisfy  himself  that  a  plea  of 
guilty  by  the  young  person  is  supported  by  the  facts. 

The  purpose  of  s.  12  is  to  ensure  that  a  young  person  understands  the 
proceedings  and  his  rights  under  the  Y.Q.A. ?  additional  safeguards  are  provided 
for  the  young  person  who  is  not  represented. 

Section  12 

12.(1)  Where  young  person  appears.  Where  a  young  person  against 
whom  an  information  is  laid  first  appears  before  a  youth  oousrt  judge 
or  a  justice,  the  judge  or  justice  shall 

(a)  cause  the  information  to  be  read  to  him;  and 

(b)  where  the  young  person  is  not  represented  by  counsel,  inform 

him  of  his  right  to  be  so  represented. 

(2)  Waiver.  A  young  person  may  waive  the  requirement  under 
paragraph  1(a)  where  the  young  person  is  represented  by  counsel. 

(3)  Where  young  person  not  represented  by  counsel.  Where  a  young 
person  is  not  represented  in  youth  court  by  counsel,  the  youth  court 
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shall,  before  accepting  a  plea, 

(a)  satisfy  itself  that  the  young  person  understands  the  charge 

against  him?  and 

(b)  explain  to  the  young  person  that  he  may  plead  guilty  or  not 

guilty  to  the  charge. 

(4)  Where  youth  court  not  satisfied.  Where  the  youth  court  is  not 
satisfied  that  a  young  person  understands  the  charge  against  him,  as 
required  under  paragraph  3(a),  the  court  shall  enter  a  plea  of  not 
guilty  on  behalf  of  the  young  person  and  shall  proceed  with  the  trial 
in  accordance  with  subsection  19(2). 

First  appearance?  s.  12(1)  &  (2) 

Paragraph  12(1) (a)  requires  that  the  youth  court  judge  or  justice, 
before  whom  the  young  person  first  appears  when  charged  under  the  Y.O.A. ,  must 
cause  the  information  to  be  read  to  the  young  person.  This  ensures  that  the 
young  person  is  aware  of  the  charge  which  he  must  face  and  his  reason  for  being 
in  court.  Where  the  young  person's  rights  are  protected  by  the  presence  of 
counsel,  the  requirement  of  para.  12(1)  (a)  may  be  waived  to  expedite  the 
proceedings. 

Paragraph  12(1) (b)  also  requires  the  judge  or  justice  presiding  at  a 
young  person's  first  appearance  to  inform  him  of  his  right  to  be  represented  by 
counsel,  if  he  is  not  so  represented.  In  many  jurisdictions,  a  lawyer  (often 
called  "duty  counsel")  will  be  available  in  the  court  house  to  provide 
information  and  preliminary  legal  assistance  to  accused  persons  who  are  without 
their  own  lawyers.  The  functions  of  duty  counsel  should  include  explaining  the 
charge  to  the  young  person  and  assisting  him  to  obtain  appropriate 
representation  for  subsequent  appearances.  Owing  to  the  obligations  of  the 
court  with  respect  to  the  appointment  of  counsel  pursuant  to  subs.  11(4),  the 
young  person  should  be  made  aware  of  his  rights  to  counsel  under  s.  11  of  the 
Y.O.A.  at  the  earliest  opportunity.  This  will  ensure  that  steps  can  be  taken 
to  obtain  appropriate  representation  so  as  to  avoid  unnecessary  adjournments. 

Plea  by  young  person:  s.  12(3)  &  (4) 

The  Criminal  Code  and  Y.O.A.  (in  particular  subss.  12(3)  &  (4)  of  the 
Y.O.A. )  establish  a  procedure  which  a  youth  court  must  follow  when  taking  a 
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plea  from  a  young  person  concerning  a  charge  under  the  Y.O.A.  The  procedure  is 
as  follows: 

the  information  shall  be  read  to  the  young  person  and  he  shall 
be  asked  to  enter  a  plea,  s.  736  of  the  Code  deals  with 
arraignment,  also  para.  12(1) (a)  of  Y.O.A. ; 

where  the  young  person  is  not  represented  by  counsel,  the  youth 
court  judge  must: 

(i)  advise  the  young  person  of  his  right  to  be  represented  by 
counsel;  subs.  11(3)  and  para.  12(l)(b)  of  Y.O.A,; 

(ii)  satisfy  himself  that  the  young  person  understands  the 
charge  against  him,  para.  12(3) (a)  of  Y.O.A. ;  and 

(iii)  explain  to  the  young  person  that  he  may  plead  guilty  or 
not  guilty,  para.  12(3) (b)  of  Y.O.A. ; 

where  the  young  person  is  not  represented  by  counsel,  and  the 
judge  is  not  satisfied  that  the  young  person  understands  the 
charge,  he  must  enter  a  plea  of  not  guilty  and  proceed  with  a 
trial,  subs.  12(4)  of  the  Y.O.A. ; 

the  usual  pleas  will  be  guilty  or  not  guilty,  but  the  young 
person  may  also  enter  a  "special  plea"  as  provided  in  the 
Criminal  Code,  such  as  autrefois  acquit,  autrefois  convict, 
pardon,  and  justification  for  a  defamatory  libel.  Criminal  Code 
ss.  534-541,  (applicable  to  Y.O.A. ,  see  R.  v.  Riddle,  [1980]  1 
W.W.R.  592,  48  C.C.C.  (2d)  365  (S.C.C.));  or  may  enter  a  plea  of 
guilty  to  an  included  or  other  offence  pursuant  to  subs. 
534(4)  of  the  Code.  The  Y.O.A.  does  not,  however,  require  the 
judge  to  advise  the  young  person  regarding  these  special  pleas. 

-  if  the  young  person  refuses  to  plead  or  does  not  answer 
directly,  the  court  shall  enter  a  plea  of  not  guilty  and  proceed 
to  trial.  Criminal  Code  subs.  534(2); 

where  a  plea  of  guilty  is  entered  by  the  young  person,  whether 
or  not  he  is  represented  by  counsel,  the  youth  court  judge  must' 
be  satisfied  that  the  facts  support  the  charge,  subs.  19(1)  of 
the  Y.O.A. ; 

where  the  judge  is  satisfied  that  the  facts  support  the  charge, 
the  court  shall  find  the  young  person  guilty  of  the  offence  and 
proceed  to  disposition,  subs.  19(1)  of  the  Y.O.A. ; 

where  the  young  person  pleads  guilty  but  the  judge  is  not 
satisfied  that  the  facts  support  the  charge,  the  judge  shall 
proceed  with  the  trial,  subs.  19(2)  of  the  Y.O.A. ;  and 

-  where  the  young  person  enters  a  plea  of  not  guilty,  the  court 
shall  proceed  with  the  trial,  subs.  19(2)  of  the  Y.O.A. 
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The  effect  of  these  provisions,  in  particular  ss.  12  &  19  of  the 
Y.O.A. ,  is  to  ensure  that  a  young  person  understands  the  charges  against  him 
and  has  every  reasonable  opportunity  to  give  a  full  and  considered  answer  to 
the  charges  he  faces. 

Judicial  inquiry  and  explanation  concerning  plea:  s.  12(3) 

A  number  of  reported  cases  have  stressed  the  obligation  upon  a  judge 

to  ensure  that  an  accused  in  a  criminal  trial,  whether  adult  or  juvenile, 

understands  and  appreciates  the  full  significance  of  a  guilty  plea.  In 

Brosseau  v.  The  Queen,  [1969]  S.C.R.  181,  [1969]  3  C.C.C.  129,  5  C.R.N.S.  31, 

65  W.W.R.  751,  Cartwright  C.J.  stated  (at  S.C.R.  188): 

"No  doubt  when  a  plea  of  guilty  is  offered  and  there  is  any  reason  to 
doubt  that  the  accused  understands  what  he  is  doing,  the  judge  or 
magistrate  will  make  inquiry  to  ascertain  whether  he  does  so  and  the 
extent  of  the  inquiry  will  vary  with  the  seriousness  of  the  charge  to 
which  the  accused  is  pleading." 

In  the  context  of  a  juvenile  trial,  in  Smith  v.  The  Queen,  [1959]  S.C.R.  638, 

30  C.R.  230,  124  C.C.C.  71,  Locke  J.  stated  (at  S.C.R.  649): 

"It  is  unlikely  that  a  boy  of  fourteen  would  understand  what  an 
'information'  was  or  appreciate  the  gravity  of  the  offence...  with 
which  he  was  charged.  These  are  matters  which  should  have  been 
explained  to  him  before  he  was  permitted  to  plead." 

Essentially,  subs.  12(3)  of  the  Y.O.A.  requires  a  youth  court  judge 
to  offer  the  type  of  explanation  suggested  in  Smith.  Where  a  young  person 
appears  without  counsel,  a  youth  court  judge,  before  accepting  a  plea,  must 
"satisfy"  himself  that  the  young  person  understands  the  charge  against  him,  and 
must  explain  to  the  young  person  that  he  may  plead  guilty  or  not  guilty.  If 
the  judge  is  not  "satisfied"  that  the  young  person  understands  the  charge, 
subs.  12(4)  provides  that  the  judge  must  enter  a  plea  of  not  guilty  and  proceed 
to  trial. 

The  Y.O.A.  does  not  specify  the  nature  of  the  inquiry  which  a  judge 
must  conduct  to  "satisfy"  himself  that  the  young  person  understands  the  charge, 
nor  does  it  specify  the  kind  of  explanation  which  must  be  offered  concerning  a 
plea  of  guilty  or  not  guilty. 
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Citing  R.  v.  Anderson  (1912),  5  W.W.R.  1052,  22  C.C.C.  455,  16 

D.L.R.  203,  7  Alta.  L.R.  102  (C.A. ),  The  Encyclopedia  of  Words  and  Phrases: 

Legal  Maxims  (Canada) ,  3rd  ed.  (1979),  Vol.  4,  p.  121,  defines  "satisfy"  to 
mean:  "to  free  from  uncertainty,  doubt  or  anxiety,  to  set  at  rest  the  mind." 
This  suggests  that  the  judge  should  have  a  high  level  of  assurance  that  the 

young  person  understands  the  charge  against  him.  If  the  judge  has  any  real 

doubt  or  uncertainty  about  whether  the  young  person  understands  the  charge 
against  him,  the  judge  is  not  "satisfied"  in  this  regard. 

In  conducting  an  inquiry  into  the  understanding  of  the  young  person, 
the  judge  will  have  to  consider  all  of  the  circumstances,  including  the  age  of 
the  young  person,  his  apparent  degree  of  intelligence,  the  nature  of  the 
charge,  and  whether  he  is  receiving  assistance  from  an  adult  other  than  counsel 
(under  subs.  11(7)).  The  judge  should  be  cautious  about  s .imply  accepting  the 
assurance  of  the  young  person  that  he  "understands  the  charge"  and  should  never 
sinply  rely  on  the  assurance  of  a  parent  or  other  adult.  In  some  situations,  a 
young  person  may  state  that  he  understands,  when  in  fact  he  does  not?  this  may 
be  done  out  of  sheer  naivete,  a  desire  to  expedite  the  process  and  quickly 
resolve  the  matter,  or  as  a  result  of  peer  or  parental  pressure?  it  my  also  be 
done  out  of  a  desire  not  to  appear  "stupid,"  or  in  an  attempt  to  appear 
cooperative. 

To  "satisfy"  himself  that  a  young  person  understands,  the  judge  may 
engage  the  young  person  in  conversation,  perhaps  attenpting  to  explain  the 
charge  or  clarify  any  uncertainty.  A  judge  should  be  cautious  when  explaining 
or  paraphrasing  a  complicated  charge,  however,  because  of  the  danger  of  giving 
it  a  slightly  different  meaning.  A  good  device  to  ascertain  understanding  of 
the  charge  my  be  to  ask  the  young  person  in  his  own  words  to  explain  the 
nature  and  ramifications  of  the  charge.  Clearly,  "understanding"  of  the 
charges  requires  appreciation  of  their  nature,  and  of  the  consequences  of 
conviction. 

Under  para.  12(3)(b),  a  youth  court  judge  has  an  obligation  to 
explain  to  the  young  person  that  he  my  plead  guilty  or  not  guilty.  This 
explanation  should  be  in  language  appropriate  to  the  age  and  understanding  of 
the  young  person.  The  judge  should  not,  however,  attempt  to  advise  the  young 
person  about  the  appropriate  plea,  and  if  there  is  any  doubt  about  hew  the 
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young  person  wishes  to  plead,  the  matter  should  be  adjourned  to  allow  the  young 
person  to  obtain  the  advice  of  counsel. 

Cases  like  Brousseau ,  supra . ,  indicate  that  the  judge  must  ascertain 
that  the  young  person  comprehends  the  distinction  between  guilty  and  not 
guilty.  If  the  young  person  does  not  appear  to  understand,  the  judge  may 
consider  adjourning  the  matter  to  allow  the  young  person  time  to  obtain 
counsel.  A  lack  of  comprehension,  due  to  immaturity,  concerning  the  meaning  of 
a  plea  will  often  constitute  a  lack  of  "understanding  of  the  charges,"  and 
hence  the  court  shall,  pursuant  to  subs.  12(4),  enter  a  plea  of  not  guilty  and 
proceed  to  trial.  If  there  appears  to  be  a  lack  of  competence  to  understand 
because  of  mental  illness,  or  the  young  person  otherwise  appears  incapable  on 
account  of  insanity  of  conducting  his  defense,  the  issue  of  fitness  to  stand 
trial  may  be  raised  pursuant  to  subss.  13(7)  and  13(8)  of  the  Y.O.A.  and  s.  543 
of  the  Criminal  Code;  see  the  discussion  of  s.  13  of  the  Y.O.A.  If  the  young 
person  simply  refuses  to  plead,  the  court  should  enter  a  plea  of  not  guilty, 
and  proceed  to  trial  (see  subs.  534(2)  of  the  Code  and  Salhany,  Canadian 
Criminal  Procedure,  3rd  ed.  (1978),  p.  248). 

Where  young  person  does  not  understand:  s.  12(4) 

Subsection  12(4)  of  the  Y.O.A.  provides  that  where  a  youth  court 
judge  is  "not  satisfied  that  a  young  person  understands  the  charge  against 
him,"  as  required  under  para.  12(3)  (a),  the  judge  shall  enter  a  plea  of  not 
guilty  and  proceed  with  the  trial  in  accordance  with  subs.  19(2);  this  requires 
the  prosecutor  to  adduce  evidence  and  prove  all  the  elements  of  the  offence 
beyond  a  reasonable  doubt. 

If  the  young  person  wishes  to  obtain  counsel,  but  is  unable  to  obtain 
counsel  on  his  own  or  through  a  legal  aid  or  assistance  plan,  the  judge  must 
make  a  direction  under  subs.  11(4)  that  counsel  be  appointed.  It  is  submitted 
that  if  a  trial  is  to  be  held  after  a  judge  has  entered  a  not  guilty  pica 
pursuant  to  subs.  12(4),  the  judge  should  strongly  urge  a  young  person  to  avail 
himself  of  the  services  of  counsel. 

Where  a  young  person  is  not  represented  by  counsel  and  the  judge  is 
not  satisfied  that  the  young  person  understands  the  charges  against  him,  the 
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judge  may,  instead  of  entering  a  plea  of  not  guilty  pursuant  to  subs.  12(4), 
consider  an  adjournment  to  allow  the  young  person  an  opportunity  to  obtain 
counsel.  Counsel  could  then  ensure  that  the  young  person  understands  the 
charge  and  could  assist  him  in  making  a  decision  about  plea. 

If  the  young  person  appears  to  lack  the  competence  to  understand  the 
charges  because  of  mental  illness,  or  otherwise  appears  incapable  of  conducting 
his  defense  on  account  of  insanity,  the  issue  of  fitness  to  stand  trial  may  be 
raised  pursuant  to  subss.  13(7)  and  13(8)  of  the  Y.O.A,  and  s.  543  of  the 
Criminal  Code;  see  also  the  discussion  supra,  and  of  s.  13  of  the  Y.O.A. 
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Introduction: 


To  give  effect  to  the  principles  of  the  Young  Offenders  Act  which 
recognize  the  special  needs  and  circumstances  of  young  persons  and  which 
stipulate  that  young  persons  are  to  remain  under  parental  supervision  whenever 
possible,  it  is  essential  that  an  accurate  assessment  of  a  young  person's 
condition  be  available  to  the  youth  court.  Section  13  of  the  Y.O.A.  deals  with 
the  preparation  of  reports  by  experts,  i.e.  a  doctor,  psychiatrist, 
psychologist  or  other  qualified  person,  to  assist  the  court  in  a  number  of 
matters.  These  include  an  application  for  transfer  to  ordinary  court  (s.  16  of 
Y.O.A. ) ,  the  making  or  reviewing  of  a  disposition  (s.  20  &  ss.  28-34  of  the 
Y.O.A. ) ,  and  determining  whether  to  direct  that  there  be  a  judicial  inquiry 
into  whether  a  young  person  is  unfit  to  stand  trial  on  account  of  insanity  (s. 
543  of  the  Code).  Section  14  of  the  Y.O.A.  governs  the  preparation  of 
"pre-disposition  reports",  which  may  also  provide  a  youth  court  with  valuable 
background  information  about  a  young  person;  it  is  anticipated  that  these  s.  14 
reports  will  most  often  be  prepared  by  youth  court  workers. 

In  proceedings  under  the  Juvenile  Delinquents  Act,  many  courts  have 
made  use  of  medical  and  psychological  reports.  Section  13  of  the  Y.O.A. 
encourages  this  procedure  in  appropriate  cases,  facilitates  the  preparation  of 
such  reports,  and  provides  for  a  variety  of  protections  for  those  involved. 
The  principal  features  of  s.  13  of  the  Y.O.A.  include  provisions  governing: 

-  circumstances  in  which  reports  can  be  ordered,  subs.  li(l); 

-  detention  of  young  person  to  facilitate  examination,  subs. 
13(3); 

disclosure  of  .the  report,  including  requirements  that  certain 
persons  receive  a  copy  of  the  report ,  and  under  limited  c',  ^cun- 
stances  allowing  for  withholding  of  a  report  from  the  young 
person,  his  parents  or  a  private  prosecutor,  subss.  13(4'. ,  (6)  * 

(10); 

right  to  cross-examine  the  maker  of  the  report  by  the 
prosecutor,  the  young  person  and  his  counsel  (even  if  the  report, 
is  withheld  from  the  young  person,  his  counsel  must  always 
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receive  a  copy  of  the  report  and  has  the  right  to 
cross-examine),  subss.  13(4)  &  (5); 

trial  of  the  issue  of  whether  the  young  person  is  unfit  on 
account  of  insanity  to  stand  trial  (provisions  of  Criminal  Code 
s.  543  generally  apply),  subss.  13 (2), (7)  &  (8). 


Section  13 


13.(1)  Medical  or  psychological  reports.  For  the  purpose  of 

(a)  considering  an  application  under  section  16, 

(b)  determining  whether  to  direct  that  an  issue  be  tried  whether 
a  young  person  is,  on  account  of  insanity,  unfit  to  stand  trial, 
or 

(c)  making  or  reviewing  a  disposition  under  this  Act, 

a  youth  court  nay,  at  any  stage  of  proceedings  against  a  young 
person, 

(d)  with  the  consent  of  the  young  person  and  the  prosecutor,  or 

(e)  on  its  own  motion  or  on  the  application  of  either  the  young 
person  or  the  prosecutor,  where  the  court  has  reasonable  grounds 
to  believe  that  the  young  person  may  be  suffering  from  a 

|  physical  or  mental  illness  or  disorder,  a  psychological 

disorder,  an  anotional  disturbance,  a  learning  disability  cr 
mental  retardation,  and  where  the  court  believes  a  medical, 
psychological  or  psychiatric  report  in  respect  of  the  young 
person  might  be  helpful  in  making  any  decision  pursuant  to  this 
Act, 

by  order  require  that  the  young  person  be  examined  by  a  qualified 
person  and  that  the  person  who  conducts  the  examination  report  the 
results  thereof  in  writing  to  the  court. 

(2)  Examination  for  fitness  to  stand  trial.  Where  a  youth  court 
makes  an  order  for  an  examination  under  subsection  (1)  for  the 
purpose  of  determining  whether  to  direct  that  an  issue  be  tried 
whether  a  young  person  is,  on  account  of  insanity,  unfit  to  stand 
trial,  the  examination  shall  be  carried  out  by  a  qualified  medical 
practitioner. 

(3)  Custody  for  examination.  For  the  pt  pose  of  an  examination 
under  this  section,  a  youth  court  may  remand  the  young  person  who  is 
to  be  examined  to  such  custody  as  it  directs  for  a  period  not 
exceeding  eight  days  or,  where  it  is  satisfied  that  observation  is 


99 


MEDICAL  AND  PSTOOIiDGICAL  REPORTS  :  SECTION  13 


required  for  a  longer  period  to  complete  an  examination  or  assessment 
and  its  opinion  is  supported  by  the  evidence  of,  or  a  report  in 
writing  of,  at  least  one  qualified  person,  for  a  longer  period  not 
exceeding  thirty  days. 

(4)  Disclosure  of  report.  Where  a  youth  court  receives  a  report 
made  in  respect  of  a  young  person  pursuant  to  subsection  (1), 

(a)  the  court  shall,  subject  to  subsection  (6),  cause  a  copy  of 
the  report  to  be  given  to 

(i)  the  young  person, 

(ii)  a  parent  of  the  young  person,  if  the  parent  is  in 
attendance  at  the  proceedings  against  the  young  person; 

(iii)  counsel,  if  any,  representing  the  young  person,  and 

(iv)  the  prosecutor;  and 

(b)  the  court  may  cause  a  copy  of  the  report  bo  be  given  bo  a 
parent  of  the  young  person  not  in  attendance  at  the  proceedings 
against  the  young  person  if  the  parent  is,  in  the  opinion  of  the 
court,  taking  an  active  interest  in  the  proceedings. 

(5)  Cross-examination .  Where  a  report  is  made  in  respect  of  a 

young  person  pursuant  to  subsection  (1),  the  young  person,  his 
counsel  or  the  adult  assisting  him  pursuant  bo  subsection  11(7)  and 
the  prosecutor  shall,  subject  bo  subsection  (6),  on  application  of 
the  youth  court,  be  given  an  opportunity  bo  cross-examine  the  person 
who  made  the  report. 

(6)  Report  may  be  withheld  from  young  person,  parents  or 

prosecutor .  A  youth  court  may  withhold  the  whole  or  any  part  of  a 
report  made  in  respect  of  a  young  person  pursuant  bo  subsection  (1) 
from 


(a)  a  private  prosecutor  where  disclosure  of  the  report  or  part 
thereof,  in  the  opinion  of  the  court,  is  not  necessary  for  the 
prosecution  of  the  case  and  might  be  prejudicial  bo  the  young 
person;  or 

(b)  the  young  person,  his  parents  or  a  private  prosecutor  where 
the  person  vtoo  made  the  report  states  in  writing  that  disclosure 
of  the  report  or  any  part  thereof  would  be  likely  bo  be 
detrimental  to  the  treatment  or  recovery  of  the  young  person  or 
would  be  likely  to  result  in  bodily  harm  to,  or  be  detrimental 
to  the  mental  condition  of,  a  third  party. 
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(7)  Insanity  at  time  of  proceedings.  A  youth  court  may,  at  any 
time  btfore  an  adjudication  in  respect  of  a  young  person  charged  with 
an  offence,  where  it  appears  that  there  is  sufficient  reason  to  doubt 
that  the  young  person  is,  on  account  of  insanity,  capable  of 
conducting  his  defence,  direct  that  an  issue  be  tried  as  to  whether 
the  young  person  is  then  on  account  of  insanity  unfit  to  stand  trial. 

(8)  Section  543  of  Criminal  Code  to  apply.  Where  a  youth  court 
directs  the  trial  of  an  issue  under  subsection  (7),  it  shall  proceed 
in  accordance  with  section  543  of  the  Criminal  Code  in  so  far  as  that 
section  may  be  applied. 

(9)  Report  to  be  part  of  record .  A  report  made  pursuant  to 
subsection  (1)  shall  form  part  of  the  record  of  the  case  in  respect 
of  which  it  was  requested. 

(10)  Disclosure  by  qualified  person.  Notwithstanding  any  other 
provision  of  this  Act,  a  qualified  person  who  is  of  the  opinion  that 
a  young  person  held  in  detention  or  oownitted  to  custody  is  likely  to 
endanger  his  own  life  or  safety  or  to  endanger  the  life  of,  or  cause 
bodily  harm  to,  another  person  may  immediately  so  advise  any  person 
who  has  the  care  and  custody  of  the  young  person  whether  car  not  the 
same  information  is  contained  in  a  report  made  pursuant  to  subsection 
(1). 

(11)  Definition  of  "qualified  person".  In  this  section,  "qualified 
person"  means  a  person  duly  qualified  by  a  provincial  law  to  practice 
medicine  or  psychiatry  or  to  carry  out  psychological  examinations  or 
assessments,  as  the  circumstances  require,  or,  where  no  such  law 
exists,  a  person  who  is,  in  the  opinion  of  the  youth  court,  so 
qualified,  and  includes  a  person  or  a  person  within  a  class  of 
persons  designated  by  the  Lieutenant  Governor  in  Council  of  a 
province  or  his  delegate. 

(12)  Form  of  order .  An  order  under  subsection  (1)  may  be  in  Form 
5. 


Medical  or  psychological  report:  s.  13(1)  &  (11) 

Subsection  13(1)  provides  that  a  youth  court  may  order  an  examination 
of  a  younq  person  by  a  "qualified  person",  who  will  present  the  results  of  the 
examination  to  the  court  in  the  form  of  a  written  report.  The  court  may  only 
make  the  order  for  an  examination  for  the  purpose  of: 
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(a)  considering  an  application  pursuant  to  s.  16  of  the  Y.O.A.  for 
transfer  of  the  young  person  to  ordinary  (adult)  court,  para. 

13( 1 ) (a) ; 

(b)  determining  whether  to  direct  that  there  be  a  judicial  hearing 
on  whether  the  young  person  is,  on  account  of  insanity,  unfit  to 
stand  trial,  para.  13(1)(b);  or 

(c)  making  a  disposition  under  the  Y.O.A.  s.  20,  or  reviewing  a 
disposition  under  ss.  28-34,  para.  13(1)(c). 

The  court  may  make  the  order  for  an  examination  and  report  on  the  consent  of 
the  prosecutor  and  the  young  person.  Alternatively,  the  court  may  make  the 
order  on  its  own  motion  or  the  application  of  either  party,  if  the  court 
believes  a  medical,  psychological  or  psychiatric  report  "might  be  helpful"  in 
making  one  of  the  decisions  listed  above,  and  the  court  has  "reasonable  grounds 
to  believe"  that  the  young  person  may  be  suffering  from: 
a  physical  illness  or  disorder; 
a  mental  illness  or  disorder; 
a  psychological  disorder; 
an  emotional  disturbance; 
a  learning  disability;  or 
mental,  retardation. 

Whether  a  judge  orders  a  medical,  psychiatric  or  psychological  report  will 
depend  on  the  apparent  condition  of  the  young  person.  Provided  the  conditions 
stipulated  above  are  satisfied,  a  youth  court  mav  make  an  order  at  any  stage  of 
the  proceedings. 

It  is  suggested  that  when  ordering  a  report  under  s.  13,  the:  youth 

court  should  specify  the  .purpose  of  the  report  in  the  order.  Thus,  a  court 

should  specify  whether  the  report  is  sought  in  connection  with  para. 

13(1)(a),(b)  or  (c);  further  the  nature  of  the  court's  concerns  might  be 

generally  described,  perhaps  using  the  very  broad  terminology  of  para.  13(1)(e) 

of  the  Y.O.A.  As  the  Law  Reform  Commission  of  Canada,  Report  on  Mental 

Disorder  in  the  Criminal  Process  (1976),  notes  (at  p.  33-34): 

"Tne  ...  order  by  the  court  should  be  specifically  Linked  to  tne 
nature  of  the  psychiatric  expertise  sought  and  this  intent  should  be 
clearly  communicated  to  the  psychiatrist.  Because  of  the  difference 
in  the  kinds  of  information  the  court  is  seeking  f rem  psychiatr: sts, 
it  is  important  that  the  purpose  of  the  report  be  clearly 
communicated  to  the  psychiatrist. 
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. . .  the  judge  must  decide  what  information  he  needs  and  then 
clearly  communicate  this  to  the  mental  health  expert... 

All  psychiatric  reports  are  not  the  same.  Different  issues 
arise  at  different  stages  of  the  process.  It  follows  that  the  form 
and  content  of  reports  will  vary."  [enphasis  added] 

Where  an  order  is  made  under  subs.  13(1) ,  there  must  be  an 
examination  by  a  "qualified  person",  who  must  report  the  results  thereof  in 
writing  to  the  youth  court.  Although  the  court  has  a  discretion  as  to  whether 
to  make  the  order,  it  is  mandatory  that  a  report  be  submitted  before  a 

disposition  is  made  ordering  the  detention  of  a  young  person  for  treatment  in  a 
hospital  pursuant  to  para.  20(1) (i)  of  the  Y.O.A. 

Subsection  13(11)  provides  that  a  "qualified  person"  includes  a 

person  or  member  of  a  class  of  persons  designated  by  the  Lieutenant  Governor  in 
Council  (provincial  Cabinet)  or  his  delegate.  It  also  includes  a  medical 
doctor,  a  psychiatrist,  or  a  person  qualified  by  provincial  law  to  conduct 
psychological  examinations  or  assessments.  If  no  provincial  laws  govern 
qualification  for  admission  to  one  of  these  professions,  a  youth  court  judge 
will  have  to  rule  as  to  whether  or  not  a  person  is  duly  qualified.  The  judge 
must  decide  on  the  qualifications  of  the  person,  taking  into  account  the 
apparent  condition  of  the  young  person.  Subsection  13(2)  requires  that  where 
the  youth  court  orders  an  examination  under  subs.  13(1)  for  the  purpose  of 
determining  whether  to  direct  that  there  be  an  inquiry  into  whether  the  accused 
is  unfit  to  stand  trial  on  account  of  insanity,  this  examination  must  be 

carried  out  by  a  "qualified  medical  practitioner";  the  Criminal  Code  has  the 
same  requirement  when  this  issue  arises  in  adult  proceedings. 

Fitness  to  stand  trial;1  s.  13  (2),  (7)  &  (8) 

The  Criminal  Code  recognizes  two  distinct  ways  in  which  mental 
illness  may  affect  criminal  responsibility:  the  defence  of  insanity  at  the 

time  of  the  offence;  and  lack  of  fitness  to  stand  trial  on  account  of  insanity. 

(1)  Defence  of  Insanity:  By  virtue  of  s.  51  of  the  Y.O.A. ,  the 

provisions  of  the  Criminal  Code  governing  the  defence  of  insanity,  and  in 

particular  ss.  16  and  542,  and  545-547  of  the  Code  are  applicable.  The  Code 
prov ides : 
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"s.  16(1)  No  person  shall  be  convicted  of  an  offence  in  respect  of  an 
act  or  omission  on  his  part  while  he  was  insane. 

(2)  For  the  purposes  of  this  section,  a  person  is  insane  when  he  is 
in  a  state  of  natural  imbecility  or  has  disease  of  the  mind  to  the  extent 
that  it  renders  him  incapable  of  appreciating  the  nature  and  quality  of  an 
act  or  of  knowing  that  an  act  or  emission  is  wrong." 

Section  542(1)  of  the  Code  provides  that  if  the  evidence  at  trial  reveals  that 
the  accused  was  insane,  as  defined  in  subs.  16(2)  of  the  Code,  at  the  time  of 
the  commission  of  an  indictable  offence,  he  shall  be  found  not  guilty  on 
account  of  insanity.  Pursuant  to  subs.  16(4)  of  the  Code,  a  person  is  presumed 
to  be  and  to  have  been  sane  until  the  contrary  is  proven.  Accordingly,  there 
is  an  onus  on  the  accused  to  establish  his  insanity  on  the  balance  of 
probabilities;  see  Smyth  v.  The  King,  [1941]  S.C.R.  17,  74  C.C.C.  273.  If  a 
young  person  is  acquitted  on  account  of  insanity,  subs.  542(2)  of  the  Code 
provides  that  he  be  held  in  custody  indefinitely  at  the  pleasure  of  the 
Lieutenant  Governor.  This  means  that  a  young  person  in  this  circumstance  would 
be  confined  in  a  mental  health  facility  until  released;  release  is  technically 
a  matter  of  discretion,  but  practically  is  usually  governed  by  a  review  board 
process  established  pursuant  to  s.  547  of  the  Code.  A  review  board  is  required 
under  subs.  547(5)  to  recommend  release  only  where  it  is  satisfied  a  person  has 
"recovered"  and  it  is  in  the  "interest  of  the  public"  to  release  him.  A  young 
person  found  not  guilty  by  reason  of  insanity  may  thus  be  detained 
indefinitely;  the  limitations  governing  the  neximum  duration  of  any  disposition 
under  s.  20  of  the  Y.O.A.  do  not  apply.  The  young  person  will  be  detained 
until  it  is  considered  safe  to  release  him.  The  detention  may  be  in  an 
adolescent  mental  health  facility  or  an  adult  mental  health  facility,  perhaps 
for  the  criminally  insane. 

Where  a  young  person  has  been  acquitted  on  account  of  insanity  in 
connection  with  a  summary  conviction  offence,  there  appears  to  be  no  authority 
under  the  Co<te  or  the  Y.O.A.  to  detain  him  (see  Re  B.  and  M.  (1975),  33 

C.R.N.S.  362  (Ont.  Prov.  Ct.)).  Provincial  mental  health  legislation,  however, 
may  be  invoked  in  these  circumstances. 

(2)  Unfit  to  Stand  Trial  on  Account  of  Insanity:  Subsection  543(1)  of  the 
Code  provides  that  a  person  is  unfit  to  stand  trial  if  he  is  "on  account  of 
insanity"  incapable  of  conducting  a  defence.  The  concept  of  fitness  to  stand 
trial  is  distinct  from  insanity  at  the  time  of  the  commission  of  the  offence. 
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The  defence  of  insanity  involves  .vital  disability  that  operates  when  the 
offence  is  committed  and  is  an  issue  going  directly  to  criminal 
responsibility.  Lack  of  fitness,  however,  relates  to  mental  disability  at  the 
time  of  trial,  which  affects  the  accused's  ability  to  participate  meaningfully 
in  the  trial.  Lack  of  fitness  is  not  a  matter  of  criminal  responsibility,  but 
is  premised  on  the  rationale  that  an  accused  must  have  a  full  and  fair 
opportunity  to  answer  allegations  and  present  a  defence. 

While  s.  543  links  lack  of  fitness  with  "insanity",  it  is  clear  that 
insanity  in  s.  543  refers  to  mental  disabilities  which  are  very  different  from 
those  described  in  s.  16  of  the  Code.  Tb  be  fit  to  stand  trial,  a  young  person 
must  be  "intellectually,  linguistically  and  communicatively  present  and  be  able 
to  partake  to  the  best  of  his  natural  ability  in  his  full  answer  and  defence  to 
the  charge  against  him";  see  R.  v.  Roberts  (1975),  24  C.C.C.  (2d)  539 
(B.C.C.A. ) ,  at  545.  Generally,  the  young  person  must  be  capable  of 
understanding  the  nature  of  the  proceedings  and  able  to  instruct  his  counsel. 

Subsection  13(8)  of  the  Y.O.A.  provides  that  s.  543  of  the  Code,  which 
generally  governs  the  issue  of  lack  of  fitness  on  account  of  insanity  at  the 
time  of  trial,  is  applicable  to  proceedings  in  youth  court,  subject  to  the 
modifications  contained  in  subss.  13( 1) ,  (2) ,  ( 3)  &  (7)  of  the  Y.O.A. 

Thus,  where  at  any  time  prior  to  adjudication  the  youth  court  judge 
has  doubt  about  whether  a  young  person  has  the  mental  capacity  to  stand  trial, 
he  may  order  an  examination  and  report  under  subs.  13(1);  by  subs.  13(2)  this 
examination  and  report  must  be  carried  out  by  a  qualified  medical  practitioner 
(doctor  or  psychiatrist).  Subsection  13(3)  allows  the  young  person  to  be 
remanded  in  custody  for  the  purpose  of  an  examination  for  a  period  of  up  to  30 
days;  see  discussion  of  subs.  13(3)  below. 

Upon  receipt  and  consideration  of  the  report,  if  it  appears  to  the  youth 
court  judge  that  "there  is  sufficient  reason  to  doubt  that  the  young  person  is, 
on  account  of  insanity,  capable  of  conducting  his  defence,"  he  must  direct 
pursuant  to  subs.  13(7)  that  there  be  a  "trial"  as  to  whether  the  young  person 
is  on  account  of  insanity  unfit  to  stand  trial.  Technically,  the  judge  may 
make  an  order  for  a  trial  of  the  issue  even  without  the  report,  if,  for 
exanple,  from  the  conduct  of  the  young  person  in  the  courtroom,  it  is  apparent 
that  this  is  appropriate.  There  is  no  obligation  upon  any  particular  party  to 
raise  the  issue  of  fitness  to  stand  trial,  and  once  the  judge  is  satisfied 
there  is  "sufficient  reason"  to  doubt  the  capacity  of  the  young  person,  it  is 
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mandatory  that  a  "trial"  of  the  issue  be  directed;  the  issue  may  be  raised  by 
either  party  or  by  the  judge  himself. 

A  "trial"  on  the  issue  of  a  young  person's  mental  capacity  to  corduct 
his  defence  has  been  characterized  as  a  non-adversarial  inquiry  into  the  mental 
status  of  the  accused;  see  R.  v.  Roberts,  [1975]  3  W.W.R.  74 2,  24  C.C.C.  (2d) 
539  (B.C.C.A. ) ;  and  R.  v.  Budic  (1977),  35  C.C.C.  (2d)  272  (Alta.  C.A.)).  It 
is  generally  accepted  that  the  accused,  the  prosecutor  or  the  court  itself  is 
entitled  to  raise  the  issue  of  fitness  and,  if  the  accused  is  to  stand  trial, 
the  onus  lies  on  the  prosecutor,  where  the  issue  is  directed  at  his  instance, 
to  establish  to  the  "reasonable  satisfaction"  of  the  trier  of  fact  chat  the 
accused  is  fit.  Canadian  courts  appear  to  have  rejected  the  application  of  the 
presumption  of  sanity  found  in  s.  16  of  the  Code  when  fitness  to  stand  tried  is 

the  issue;  see  R.  v.  Budic,  supra;  (contra,  R.  v.  Padola,  [1959]  3  All  E.R.  410 

(C.A.)  which  was  relied  upon  in  R.  v.  Hughes  (1978),  43  C.C.C.  (2d)  97  (Alta. 
S.C.)  to  support  the  conclusion  that  when  the  defence  raises  lack  of  fitness, 
"the  onus  is  on  the  defence  to  establish  by  preponderance  of  evidence  that  the 
accused  is  unfit  for  trial"). 

It  should  be  noted  that  occasionally  the  issue  of  fitness  arises  in  a 
purely  adversarial  fashion  in  that  one  party  asserts  that  the  accused  is  unfit 
to  stand  trial  while  the  other  party  vigorously  disputes  the  assertion.  In 
such  instances,  it  is  not  clearly  resolved  wnere  the  Durden  of  proof  lies,  and 

the  extent  of  the  burden  (see  the  English  Court  of  Appeal  decision  in  R.  v. 

Robertson ,  [1968]  3  All  E.R.  557;  R.  v.  Hughes,  supra ;  see  Generally  A.  Manson, 
"Fit  to  be  Tried  :  Unravelling  the  Knots"  19821,  to  be  published  in  Mai.  7  of 
Queen's  Law  Journal) . 

Subsection  543(3)  of  the  Code  requires  a  -'outh  court  ^udge  to  assian 
counsel  to  represent  a  'young  person  without  counsel  where  "it  appears  there  is 
sufficient  reason  to  doubt"  the  capacitv  of  the  younq  person  to  conduct  his 
defence.  Subsections  543(4)  &  (8)  allow  a  judge  ho  jostoone  the  trial  of  the 
issue  of  capacity  until  after  the  prosecution  has  closed  its  case,  to  allow  the 
young  person  to  secure  an  acquittal,  rather  than  be  found  inf  it  to  stand 
trial.  Paragraph  577(2)(c)  allows  the  gudqe  to  order  that  the  young  person  be 
excluded  from  the  court  during  the  trial  <f  he  ’.osue  of  fitness  vhere  -he 
failure  to  do  ao  "might  have  an  adverse  effect  -K-  mental  wealth  of  the 
accused . " 
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If  a  young  person  is  found  fit  to  stand  trial,  the  case  proceeds  as 
normal.  If  the  young  person  is  found  unfit  to  stand  trial,  he  is  detained  "at 
the  pleasure  of  the  Lieutenant  Governor".  This  may  result  in  indefinite 
detention  in  a  mental  health  facility,  either  for  adolescents  or  adults.  In 
practice,  there  may  be  ultimate  release  following  a  recommendation  by  a  review 
board,  depending  on  relevant  provincial  legislation;  in  such  a  case,  however, 
the  prosecutor  may  again  put  the  accused  on  trial  or  choose  to  drop  the 
charges.  Under  subs.  547(5)  of  the  Code,  when  deciding  to  recommend  that  a 
person  previously  found  unfit  to  stand  trial  oe  released  from  custody  and 
permitted  to  stand  trial,  the  review  board  is  only  to  consider  whether  me 
"person  has  recovered  sufficiently  to  stand  trial".  In  making  a  recommendat ion 
concerning  the  release  of  a  person  found  not  guilty  cy  reason  of  insanity,  who 
would  not  be  subject  to  further  prosecution,  the  coard  must  consider  noth 
recovery  and  the  public  interest.  Due  to  subs.  13(7)  of  the  Y.Q.A.  and  subs. 
738(8)  of  the  Code,  the  issue  of  fitness  to  stand  triai  may  oe  raised  in  regard 
to  summary  conviction  offences,  as  well  as  for  indictable  offences. 

For  a  fuller  discussion  of  some  of  the  complex  issues  whicn  arise  m 
regard  to  insanity  and  fitness  to  stand  trial,  see  A.S.  Manson,  "Observations 
from  an  Ethical  Perspective  on  Fitness,  Insanity  and  Confidentiality"  (1982)  27 
McGill  L.J.  196;  S.  Verdun-Jones ,  "The  Doctrine  of  Fitness  to  Stand  Trial  in 
Canada:  The  Forked  Tongue  of  Social  Control"  (1981),  4  International  Journal 

of  Law  and  Psychiatry  363;  H.  Savage,  "The  Relevance  of  the  Fitness  to  Stand 
Trial  Provisions  to  Persons  with  a  Mental  Handicap"  (1981),  59  Canadian  Bar 
Review  319;  and  Stuart,  Canacian  Criminal  Law:  A  Treatise  (1982;,  chapter  /: 
"Incapacity" . 

Custody  for  examination:  s .  .1.3(3) 

Where  necessary,  a  youth  court  judge  .may  remand  a  young  person  to 
"such  custody  as  it  directs",  for  a  specified  period  for  an  examination  or 
.assessment  under  s.  13. 

It  is  important  to  note  that  it  is  nor  necessary  for  the  young  person 
to  be  in  custody  in  order  for  this  type  of  examination  to  oe  performed. 
However,  where  it  is  felt  necessary,  pursuant  to  subs.  13(3),  a  youth  court 
.may,  on  its  own  authority,  remand  the  young  person  co  custody  for  examination 
for  a  period  not  exceeding  eight  days;  alternatively,  the  youth  court  may 
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remand  the  young  person  in  custody  for  a  period  not  exceeding  thirty  days,  ^ 
where  the  court  is  satisfied  that  observation  is  required  for  a  longer  period 
than  eight  days,  and  this  opinion  is  supported  by  the  oral  testimony  or  written 
report  of  at  least  one  "qualified  person". 

It  should  be  noted  that  an  order  for  detention  under  subs.  13(3) 
should  only  be  made  if  necessary  for  examination  or  assessment.  These 
considerations  are  quite  distinct  from  those  normally  applicable  at  a  bail 
hearing;  subs.  457(7)  of  the  Criminal  Code  normally  requires  a  youth  court  to 
detain  an  accused  to  ensure  his  attendance,  or  if  this  is  necessary  in  the 
public  interest  or  to  protect  the  public.  A  youth  court  may  consider  that 
detention  is  necessary  under  the  criteria  of  both  subs.  457(7)  of  the  Code  and 
subs.  13(3)  of  the  Y.O.A. 

The  youth  court  may  remand  the  young  person  under  subs.  13(3)  "to 
such  custody  as  it  directs."  Even  though  this  appears  to  give  a  youth  court 
complete  flexibility  in  designating  the  place  or  type  of  custody,  it  might  be 

argued  that  the  detention  is  subject  to  subs.  7(3)  of  the  Y.O.A.  Hcwever,  it 

is  submitted  that  the  clear  wording  of  subs.  13(3)  and  the  fact  that  this 
subsection  provides  a  specific  power  of  remand  for  the  purposes  of  an  ^ 
examination  only,  are  such  that  the  general  rule  found  in  subs.  7(3),  governing 
pre-disposition  detention,  is  not  applicable  ( express io  unius  est  exclusio 
alterius  —  the  express  statement  of  one  thing  requires  the  exclusion  of  the 
other  [unmentioned]  thing).  Nevertheless,  it  is  suggested  that  where  feasible, 
when  ordering  a  remand  under  subs.  13(3)  the  youth  court  should  respect  the 

desirability  of  detaining  young  persons  separate  and  apart  frcm  adults. 

If,  however,  it  is  held  that  subs.  7(3)  applies  to  subs.  13(3) 

remands,  the  flexibility  of  the  court  is  considerably  constrained;  this 
subsection  provides: 


"7.(3)  No  young  person...  shall  be'  detained  prior  to  the  making  of  a 
disposition...  in  any  part  of  a  place  in  which  an  adult  who  has  been 
charged  with  or  convicted  of  an  offence...  is  detainee)  or  held  in 
custcxfy  unless  a  youth  court  judge...  authorizes  the  detention,  being 
satisfied  that 


(a)  the  young  person  cannot,  having  regard  to  his  cwn  safety  or 
the  safety  of  others,  to  detained  in  a  place  of  detention  for 
young  persons;  or 
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(b)  no  place  of  detention  for  young  persons  is  available  within 
a  reasonable  distance." 

Thus  if  a  young  person  is  to  be  detained  in  a  part  of  a  place  in  vhich  adults 

charged  with  or  convicted  of  an  offence  are  detained,  including  a  part  of  a 

facility  in  which  pre-trial  assessments  are  conducted  on  adults,  the  judge  must 
consider  the  factors  set  out  in  subs.  7(3).  For  the  purpose  of  a  custody  order 
under  subs.  13(3),  para.  7(3) (b)  would  mean  no  place  of  detention  suitable  for 
examination  or  assessment  is  available  within  a  reasonable  distance.  vfoile 
subs.  7(3)  restricts  the  placement  of  a  young  person  in  the  same  part  of  a 

place  as  an  adult,  a  young  person  may  be  detained  in  a  separate  part  of  the 

same  place.  Thus  a  young  person  might  be  detained  for  assessment  in  a  wing  of 

a  psychiatric  hospital  separate  fron  wings  where  adults  charged  with  or 
convicted  of  offences  are  detained;  this  is  satisfactory  as  long  as  there  is 
no  contact  between  young  persons  and  adults. 

Tb  summarize,  when  a  youth  court  judge  makes  an  order  under  subs. 
13(1)  for  an  examination  or  assessment,  he  has  the  following  options: 

( 1 )  not  to  remand  the  young  person  in  custody; 

(2)  remand  the  young  person  to  a  facility  or  part  of  a  facility  for 

the  examination  and  detention  of  young  persons,  or  to  such  other 
custody  as  is  deemed  necessary  to  carry  out  an  order  far 

examination;  or 

(3)  if  subs.  7(3)  is  held  to  apply,  and  the  young  person  is  remanded 
to  a  facility  or  part  thereof  vhere  adults  charged  with  or 
convicted  of  offences  are  detained,  the  judge  must  satisfy 
himself  that  the  conditions  of  subs.  7(3)  are  met. 

In  the  case  where  a  young  person  is  not  in  custody,  and  whether  or 

not  he  is  placed  in  the  care  of  a  responsible  person,  failure  to  comply  with 

the  court  order  for  examination  would  be  contempt  of  the  youth  court,  and  the 
young  person  would  be  liable  to  the  consequences  arising  therefrom  (see  s.  47 
of  the  Y.O.A. ) .  Further,  where  a  young  person  not  in  custody  fails  to  comply 
with  an  order  for  examination  or  assessment,  the  youth  court  could  subsequently 
remand  the  young  person  in  custody  pursuant  to  subs.  13(3). 
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Disclosure  of  the  report:  s.  13(4)  &  (6) 

Subsection  13(4)  provides  that  the  court  shall  cause  a  copy  of  the 
written  medical  or  psychological  report  prepared  under  subs.  j.3(1)  to  be  given 
to  the  following  persons: 

the  young  person,  subject  to  the  report  being  withheld  under 
subs.  13(6); 

counsel  representing  a  young  person,  who  is  always  entitled  to  a 
complete  copy  of  the  report; 

-  a  parent  of  a  young  person  in  attendance  at  the  proceedings, 
subject  to  subs.  13(6);  a  youth  court  may  also  direct  under 
para.  13(4)  (b)  that  a  parent  who  has  been  taking  an  active 
interest  in  the  proceedings,  but  who  is  not  in  attendance,  shall 
be  given  a  copy  of  the  report; 

a  Crown  prosecutor  who  is  always  entitled  to  a  complete  copy  of 
the  report;  a  private  prosecutor  may  receive  a  copy  of  the 
report,  subject  to  subs.  13(6). 

When  a  medical  or  psychological  report  prepared  pursuant  to  subs. 
13(1)  is  received  by  the  youth  court,  the  court  shall  cause  a  copy  of  the 
report  to  be  given  to  all  those  entitled  under  subs.  13(4).  Good  practice 
would  suggest  that  the  report  should  normally  be  sent  out  by  the  court  prior  to 
the  hearing  at  which  it  is  to  be  presented,  to  allow  those  involved  sufficient 
time  to  digest  the  report  and  to  decide  whether  to  exercise  their  right  of 
cross-examination  under  subs.  13(5).  Of  <x>urse,  if  a  report,  or  part  of  a 
report,  might  be  withheld  under  subs.  13(6)  by  judicial  direction,  the  report 
houid  not  be  sent  out  to  a  person  from  whan  i.t  might  be  withheld,  until  a 
nidge  has  made  a  final  decision  in  ^his  regard.  If  a  report  might  be  withheld 
‘■‘ram  a  young  person  under  subs.  13(6),  it  should  not  be  given  to  his  counsel, 
except  on  an  undertaking  not  to  disclose  it  to  his  client,  or  with  an  interim 
judicial  direction  not  to  disclose  it;  the  difficulties  counsel  might  face  when 
he  has  a  report  and  it  is  withheld  -hem  hi",  client  are  considered  uelow. 

Subsection  13(6)  allows  a  youth  court  to  withhold  all  or  part  of_  a 
report  from  some  persons  otherwise  entitled  to  a  copy  under  subs.  13(41. 
'ounseL  for  the  young  person,  if  any,  ind  a  Crown  prosecutor  are  always 
entitled  to  a  copy  of  the  entire  report. 

Jnder  para.  13(6)  (a)  a  youth  -ourt  may  withhold  ill  or  part  of  a 
"eoort  from  a  private  prosecutor,  where  in  the  opinion  of  the  -aturt  the  report. 
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or  part  thereof,  is  not  necessary  for  the  prosecution  of  the  case  and 
disclosure  "might  be  prejudicial  to  the  young  person."  A  judge  may  decide  to 
withhold  a  report  under  para.  13(6) (a)  without  this  being  requested  by  any 

party,  and  ne  need  not  hold  a  hearing  before  deciding  to  do  so.  The  standard 
che  judge  should  apply  is  not  high,  since  it  is  only  necessary  that  the  report 
"might"  (as  opposed  to  "would  likely")  be  "prejudicial"  (as  opposed  to 

"seriously  prejudicial");  contrast  para.  13(6) (a)  to  subs.  39(1). 

Withholding  a  report  prepared  under  subs.  13(1)  frcan  a  private 
prosecutor  should  never  affect  his  ability  to  participate  in  an  adjudication, 
and  further  is  not  permissible  if  the  report  is  "necessary  for  the  prosecution 
of  the  case."  In  view  of  the  broad  judicial  discretion  of  para.  13(6)  (a)  to 
withhold  a  report,  a  copy  should  not  be  given  bo  a  private  prosecutor  prior  to 
a  hearing  without  express  judicial  approval. 

Under  paragraph  13(6)  (b)  a  youth  court  may  withhold  the  whole  or  any 
part  of  a  report  from  a  young  person,  his  parents  or  a  private  prosecutor, 
where  the  qualified  person  who  made  the  report  "states  in  writing  that 
disclosure  of  the  report  or  part  thereof  would  be  likely  to  be  detrimental  to 
the  treatment  cr  recovery  of  the  young  person  or  would  be  likely  to  result  in 
oodily  harm  to,  or  be  detrimental  to  the  mental  condition  of,  a  third  party." 
A  direction  under  subs.  "'3(6)  requires  a  written  recommendation  by  the  maker  of 
the  report,  but  it  also  requires  a  judicial  decision.  upon  receipt  of  the 

report  -nd  -he  written  recommendation,  the  judge  must  decide  whether  to 

withhold  the  report,  or  part  of  the  report.  The  Y.O.A.  does  not  require  the 
Hfjqe  ;~.o  he'd  ~>ny  sort  "if  hearing  before  decidinq  to  withhold  all.  or  art  of, 

•  r-e  -eDCiit  under  subs.  13(6).  However,  in  many  circumstances  it  might  be 
appropriate  do  hold  some  kind  of  an  inquiry.  If  an  inquiry  into  the  issue  of 
vi holding  a  report  is  held,  it  would  seem  appropriate  to  have  present  any 
person  hum  whcm  the  report  is  not  being  withheld  (including  counsel  for  the 
yourg  pi l son  and  a  Crown  prosecutor),  and  to  have  the  maker  t  -ne  report 
available  to  explain  his  views  and  be  subject  to  cross-examination.  If  an 
enquiry  is  held  to  determine  whether  to  make  a  subs.  13(6)  direction,  it  would 
seem  to  ce  a  necessary  implication  of  subs.  13(6)  that  the  person  fran  wham  the 
report,  or  a  part  of  the  report  is  withheld,  is  to  be  excluded;  otherwise  the 
very  purpose  of  Holding  the  inquiry  would  be  ieteat^,  as  the  matters  to  be 


111 


MEDICAL  AND  PSYCHOLOGICAL  R1 


CS  :  SECTIGN  13 


withheld  would  be  revealed.  The  issue  of  the  exclusion  of  the  young  person  and 
the  interrelationship  of  subs.  13(6)  and  s.  39  of  the  Y.Q.A.  is  considered 
below  in  the  discussion  of  subs.  13(5). 

Although  as  a  rule  all  of  those  involved  in  a  proceeding  should  have 
access  to  the  information  upon  which  a  court  will  base  its  decision,  there  may 
be  circumstances  in  which  it  is  justifiable  to  withhold  some  medical  or 
psychological  information,  even  from  the  accused  person  or  his  parents.  Seme 
reasons  are  suggested  by  Dembitz,  "Ferment  and  Experiment  in  New  York:  Juvenile 
Cases  in  the  New  York  Family  Court"  (1963),  48  Cornell  Law  Quarterly  499,  at 
516-517: 

"For  a  judge  to  make  the  grave  decision  to  commit  a  child  to  an 
institution,  without  allowing  the  child  or  his  parents  any 
opportunity  to  correct  misinformation  or  offset  the  data  in  the 
reports,  seems  dictatorial  and  unfair.  The  argument  that  disclosure 
will  have  the  effect  of  drying  up  sources  of  information  is  not  too 
compelling:  the...  worker's  informants  are  not  undercover  agents  who 
must  continue  to  function  in  secret,  as  the  argument  runs  in  narcotic 
prosecutions  and  the  like.  Further,  the  practice  could  be  borrowed 
from  internal  security  cases  of  a  discretionary  deletion  of  names  and 
the  informant  is  thus  assured  of  anonymity;  the  problem  here  is  not 
confidentiality  in  the  sense  of  some  of  the  testimonial  privileges, 
where  the  information  itself  is  intended  to  be  confidential. 

Of  more  moment  than  the  problem  of  sources:  the  child  or  his 
parents  may  well  suffer  serious  psychological  damage  from  confronting 
a  report  that  categorizes  their  inadequacies  and  depicts  their  images 
as  others  see  them.  Is  it  thereapeutic  to  declare  to  a  parent  that 
his  neighbors  observe  him  drinking  or  that  he  has  been  judged  of  lav 
intelligence  or  that  his  claimed  affection  for  his  child  covers 
rejecting  behavior,  or  to  spell  out  that  a  child  is  illegitimate  or 
shunned  in  the  neighborhood  as  a  troublemaker  is  disapproved  by  his 
teacher  as  the  least  responsible  child  in  the  class?  ....  Might  not 
such  unsought  and  wounding  revelations  affect  the  individual's  self- 
confidence  and  his  relationships  and  block  therapy  not  only 
immediately  but  indefinitely? 

Social  workers  with  a  high  sense  of  professional  ethics  say  they 
would  tailor  a  report  to  prevent  psychological  damage  from  its 
disclosure.  The  result  of  a  disclosure  practice  may  well  lx? 
reporting  on  a  vague  and  superficial  level.  The  judge  does  not  need 
a  report  in  the  depth  and  detail  required  for  psychiatric  or  social 
casework.  Still,  disclosure  of  background  reports  will  accomplish 
nothing  if  they  become  so  general  that  the  judge  must  either  reject 
them  entirely  or  in  effect  accept  the  work's  ipse  dixit.  Thus,  there 
must  be  a  measure  of  flexibility  in  a  disclosure  requirement  so  that 
psychological  damage  can  be  avoided." 
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In  a  number  of  reported  cases  dealing  with  adult  criminal 
proceedings,  judges  have  expressed  support  for  the  notion  of  withholding 
psychologically  harmful  information  from  the  accused,  at  certain  points  in  the 
proceedings,  in  particular  in  regard  to  sentencing.  See  R.  v.  Benson  and 
Stevenson  (1951),  100  C.C.C.  247  (B.C.C.A. )  and  R.  v,  Dickson  (1949),  34  Crim. 
App.  Rep.  9,  where  Lord  Chief  Justice  Goddard,  of  the  English  Court  of  Appeal, 
remarked  in  regard  to  a  pre-sentence  report  prepared  for  an  adult  proceeding 
(at  13): 

"It  is  not  clear  to  me  or  to  any  of  His  Majesty's  Judges  why  it  is 
necessary  to  serve  that  report  on  the  prisoner.  In  some  cases  I 
think  it  is  very  undesirable,  because  it  may  sometimes  give  him  ideas 
about  his  mental  condition  which  he  perhaps  should  not  knew." 

Despite  this  apparent  willingness  to  withhold  potentially  damaging 
reports  from  those  involved  in  criminal  proceedings,  it  is  submitted  that 
subs.  13(6)  should  be  used  only  in  rare  cases.  In  particular,  para.  13(6)  (b), 
giving  a  youth  court  judge  authority  to  make  a  direction  withholding  a  report, 
or  part  thereof,  from  a  young  person,  is  clearly  an  exceptional  procedure.  The 
desire  to  protect  the  young  person,  or  third  parties  from  harm,  must  always  be 
weighed  against  the  injustice  of  basing  a  decision  about  a  young  person's 
future  on  information  which  is  withheld  from  the  young  person  himself.  The 
standard  required  by  para.  13(6)  (b)  is  a  high  one  and  this  is  clear  by 
comparing  paras.  13(6) (a)  and  13(6) (b).  The  judge  must  be  satisfied  that 
disclosure  "would  be  likely"  (not  merely  "might" )  to  be  "detrimental  to  the 
treatment  or  recovery  of  the  young  person  or  would  be  likely  to  result  in 
bodily  harm  to,  or  be  detrimental  to  the  mental  condition  of,  a  third  party." 
Thus,  if  a  report  is  being  withheld  under  the  first  branch  of  the  test,  the 
young  person  must  actually  be  undergoing  some  form  of  treatment  or  suffering 
from  a  mental  illness  or  disorder;  it  is  not  sufficient  for  a  psychologist  or 
doctor  to  assert  that  a  mentally  healthy  young  person  will  (or  might)  suffer 
future  emotional  shock  or  harm  from  the  release  of  the  information. 

If  a  report,  or  part  of  a  report,  is  withheld  from  the  young  person, 
this  may  place  counsel  in  a  difficult  position.  Subsection  13(9)  of  the 
Y.Q.A.  makes  clear  that  the  report  forms  part  of  the  "record".  Subsection 
40(4)  provides  that  any  part  of  a  report  which  has  been  withheld  from  the  young 
person  under  subs.  13(6)  shall  not  be  made  available  for  inspection  to  him. 
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Further,  subs.  46(2)  prohibits  any  person  from  revealing  to  the  young  person, 
any  information  learned  from  a  part  of  a  report  if  that  part  has  been  withheld 
from  the  young  person.  Presumably,  this  applies  to  a  young  person's  lawyer. 
Thus,  even  the  young  person's  counsel  is  limited  in  what  he  may  discuss  with 
his  client  in  regard  to  a  report,  or  portion  thereof,  vrtiich  is  withheld  from 
the  young  person.  Counsel  may  discuss  the  fact  that  the  report,  or  part  of  the 
report,  exists  and  has  been  withheld,  the  general  purpose  of  the  report  and  the 
general  reasons  why  it  was  withheld.  Counsel  may  al90  discuss  the  legal 
implications  of  the  information.  He  nay  not  discuss  or  reveal  the  actual 
information. 

The  fact  that  counsel  has  information  which  his  client  does  not  have, 

may  place  counsel  in  a  difficult  tactical  and  ethical  position.  It  may  not  be 

possible  to  receive  instructions  about  how  to  proceed  or  handle  the 

information.  It  may  also  be  difficult  for  counsel  to  prepare  to  challenge 

those  parts  of  the  report.  In  what  might  be  considered  analagous 

circumstances,  in  the  case  of  Re  Abel  and  Advisory  Review  Hoard  (  1980),  31 

O.R.  (2d)  520,  56  C.C.C.  (2d)  153,  119  C.L.R.  (3d)  101  (C.A. ) ,  it  was  suggested 

that  in  some  circumstances,  an  Advisory  Review  Board ,  making  a  reccmmondat  ion 

on  release  of  persons  found  insane  under  ss.  542  and  543  of  the  Code ,  might 

place  limitations  on  the  information  disclosed  to  counsel  preparing  for  a 

hearing.  Amup  J.A.  commented  (at  O.R.  534): 

"While  it  may  place  the  lawyers  in  an  awkward  situation,  one  car: 
envisage  cases  where  information  might  be  disclosed  on  terms  that  it 
not  be  disclosed  to  the  client." 

Nairn  Waterman,  "Disclosure  of  Social  and  Psychological  Reports  at 
Disposition"  (1969),  7  Osgoode  Hall  Law  Journal  213,  stated  that  in  1969  if  war. 
the  usual  practice  of’  Ontario  Juvenile  Court  Judges  not  La  slow  psycho Irxgi .  ,-ai 
reports  to  juveniles;  Waterman  commented  (note  27,  at  224): 

"An  interesting  qualification  (if  we  do  accept  the  proposition 
of  mandatory  disclosure)  may  be  found  in  Pinder  v.  Pinder  (unreported 
B.C.  decision)  which  holds  that  failure  to  disclose  the  contents  of  a 
welfare  report  did  not  result  in  a  miscarriage  of  justice  when 
defendant's  counsel  had  consented  to  use  of  this  report.  Therefore, 
under  the  present  caselaw,  a  viable  solution  may  be  to  have  the  judge 
disclose  to  the  offender's  counsel,  and  if  he  is  unrepresented  to 
duty  counsel,  or  appointing  counsel  and  getting  his  consent  not  to 
completely  disclose  the  report  to  the  child." 
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In  some  cases,  counsel  may  not  be  unduly  hindered  by  a  dire  '  .ion  to 
withhold  a  report,  or  part  thereof,  frcm  the  young  person;  if  the  young  person 
is  in  fact  suffering  from  mental  or  emotional  disorder,  the  client  may  not  be  a 
useful  source  of  information  and  may  not  be  able  to  meaningfully  give  counsel 
instruction.  However,  it  must  be  recognized  that  in  some  cases  counsel  will  be 
placed  in  a  very  difficult  position  by  the  direction  under  subs.  13(6); 
particular  problems  may  arise  when  the  reason  for  withholding  the  information 
relates  to  a  potential  for  harm  to  a  third  party  based  on  a  factual  allegation 
of  danger;  in  this  case  counsel  will  be  precluded  from  raising  the  allegation 
with  his  client.  In  any  event,  as  an  officer  of  the  court,  counsel  has  an 
ethical  obligation  to  obey  the  direction,  and  s.  46  of  the  Y.Q.A.  makes  it  an 
offence  not  to  do  so. 

In  view  of  some  of  the  difficulties  which  nay  arise  if  an  order  is 
made  under  subs.  13(6),  particularly  in  regard  to  the  young  person,  it  may 
sometimes  be  appropriate  for  those  concerned  to  consider  some  form  of 
compromise  to  protect  the  interests  of  all  concerned.  For  example,  it  might  be 
agreed  to  delete  certain  parts  of  a  report  which  are  of  marginal  relevance  to 
the  issues  facing  the  court,  but  of  potentially  significant  detriment;  the 
deleted  portions  will  not  be  considered  by  the  court  for  any  purpose.  Another 
possibility  is  to  have  the  person  who  prepared  the  report  discuss  it  with  the 
young  person,  perhaps  in  the  presence  of  his  counsel,  rather  than  simply 
handing  it  over  to  the  young  person. 

It  is  possible  that  a  challenge  may  be  made  under  the  Canadian 
Charter  of  Rights  and  Freedoms  to  subs.  13(6)  of  the  Y.Q.A. ,  at  least  as  it 
affects  the  right  of  the  young  person  to  have  access  to  a  report  which  concerns 
him.  The  challenge  would  be  based  on  s.  7  of  the  Charter,  guaranteeing 
"everyone  the  right  not  to  be  deprived  of  liberty  and  security  of 
person. .  .except  in  accordance  with  the  principles  of  fundamental  justice.1' 
Paragraph  11(d)  v/hich  guarantees  any  person  charged  with  an  offence  the  right 
to  be  proven  guilty  "according  to  law  in  a  fair  and  public  hearing,"  may  also 
have  some  applicability,  though  chfirly  not  at  disposition  or  review  which 
occur  after  a  finding  of  guilt.  It  may  well  be,  however,  that  the  provisions 
of  subs.  13(6)  do  not  violate  the  Charter,  or  are  acceptable  as  a  "reasonable 
limitation"  of  the  rights  of  the  Charter.  All  legislation  concerning  those  who 
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are,  or  may  be,  suffering  from  mental  or  emotional  disorders,  involves  a 
balancing  of  notions  of  liberty  with  the  best  interests  of  the  individual  and 
the  protection  of  others.  If  subs.  13(6)  of  the  Y.O.A.  is  subject  to 
challenge,  so  are  such  legislative  provisions  as  para.  577(2) (c)  of  the 
Criminal  Code,  allowing  exclusion  of  the  accused  frcm  a  trial  of  the  issue  of 
his  fitness  to  stand  trial,  "where...  failure  to  do  so  might  have  an  adverse 
effect  on  the  mental  health  of  the  accused."  Indeed,  considerable  portions  of 
provincial  mental  health  legislation  might  be  subject  to  similar  challenge. 

Cross-examination:  s.  13(5) 


Subsection  13(5)  of  the  Y.O.A.  provides  that  where  a  report  is 

prepared  pursuant  to  subs.  13(1),  the  young  person,  his  counsel  or  the  adult 

assisting  him  pursuant  to  subs.  11(7),  and  the  prosecutor  shall  normally  have 
the  right  to  cross-examine  the  person  who  made  the  report.  This  opportunity  to 
cross-examine  is  to  ensure  that  the  information  contained  in  the  report  can  be 
adequately  tested,  explained,  qualified  or  refuted.  The  right  to  cross-examine 
is  exercised  "on  application",  which  requires  the  person  who  wishes  to  cross- 
examine  to  give  some  notice  of  his  intention  to  allow  arrangements  to  be  made 
to  secure  the  attendance  of  the  maker  of  the  report. 

The  right  of  cross-examination  granted  in  subs.  13(5)  is  expressly 

made  "subject  to  subsection  (6)."  A  Crown  prosecutor  and  counsel  for  the  young 

person  have  an  unfettered  right  to  cross-examine.  If  a  private  prosecutor  is 
involved  in  the  case,  however,  he  obviously  cannot  cross-examine  in  regard  to  a 
report,  or  portion  thereof,  which  has  been  withheld  frcm  him.  The  phrase 
"subject  to  subsection  (6)"  obviously  recognizes  and  sanctions  this 
limitation.  The  same  disability  applies  to  a  young  person  who  has  chosen  to 
represent  himself. 

An  adult  assisting  a  young  person  under  subs.  11(7),  in  place  of 
counsel,  has  no  independent  right  to  receive  a  copy  of  the  report,  and  so  must 
receive  the  report  from  the  young  person,  for  the  purpose  of  allowing 
cross-examination.  Thus,  to  the  extent  that  a  report  is  withheld  from  a  young 
person,  cross-examination  by  an  assisting  adult  is  limited.  Further,  if  the 
assisting  adult  is  a  parent,  the  right  to  cross-examine  may  be  limited  if  a 
report,  or  portion  thereof,  has  been  withheld  pursuant  to  para.  13(6) (b). 
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A  more  difficult  question  in  regard  to  the  interrelationship  of 
subss.  13(5)  and  13(6),  and  the  meaning  of  the  phrase  "subject  to  subsection 
(6)"  in  subs.  13(5),  arises  in  connect  ion  with  who  nay  be  present  during  a 
cross-examination.  If  a  direction  is  made  under  subs.  13(6)  withholding  a 
report,  or  part  of  a  report,  from  a  person,  it  makes  little  sense  to  merely 
restrict  the  person's  opportunity  to  cross-examine;  the  direction  will  only  be 
effective  in  withholding  information  if  the  person  is  also  excluded  from  the 
court  when  another  person  is  cross-examining  in  regard  to  a  report,  or  portion 
thereof,  which  has  been  withheld.  A  person  attending  a  cross-examination  by 
another  party  concerning  a  part  of  a  report  which  has  been  withheld  frcm  the 
first  person,  may  well  learn  as  much,  or  more,  damaging  information  by 
attending  the  cross-examination. 

In  general,  attendance  at  yauth  court  proceedings  is  governed  by  s. 
39  of  the  Y.O.A. .  Thus,  if  a  report,  or  part  thereof,  is  withheld  frcm  a 
parent  under  para.  13(6) (b) ,  the  parent  may  also  be  excluded  frcm  the  hearing 
under  subs.  39(1).  Similarly,  if  a  report,  or  part  of  a  report,  has  been 
withheld  from  a  private  prosecutor  under  paras.  13(6)  (a)  or  (b),  the  private 
prosecutor  can  be  excluded  under  subs.  39(1),  at  least  at  the  dispositional 
stage. 

The  real  difficulty  arises  if  a  report,  or  part  of  a  report,  is 
withheld  from  a  young  person  under  subs.  13(6).  Subsections  39(2)  and  (3) 
would  appear,  at  first  glance,  to  guarantee  the  young  person's  right  to  attend 
a  cross-examination  in  regard  to  any  part  of  the  report.  One  clear  limitation 
to  this  right  of  attendance  arises  out  of  the  Criminal  Code  s.  577,  which  is 
applicable  to  all  youth  court  proceedings  by  virtue  of  subs.  52(3)  of  the 
Y.O.A. 

Paragraph  577(2)  (c)  of  the  Code  allows  a  youth  court  judge  to  cause 
an  accused  young  person  to  be  removed  frcm  the  court  during  a  trial  of  the 
issue  as  to  whether  the  young  person  is,  on  account  of  insanity,  unfit  to  stand 
trial,  if  the  court  is  satisfied  that  the  failure  to  do  so  might  have  an 
adverse  effect  on  the  mental  health  of  the  accused.  Under  specified 
circumstances,  this  provision  might  apply  to  exclude  a  young  person  frcm  a 
cross-examination  and  thereby  ensure  that  he  does  not  learn  information 
otherwise  withheld  frcm  him  under  subs.  13(6). 
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Similarly,  under  para.  577(2) (b)  a  youth  court  judge  may  permit  a 
young  person  to  be  absent  during  any  portion  of  a  proceeding.  Thus,  if  counsel 
or  a  parent  receives  a  report,  or  part  of  a  report,  that  has  been  withheld  from 
a  young  person  and  shares  the  concern  about  the  impact  of  the  report  on  the 
young  person,  counsel  or  the  parent  may  suggest  to  the  young  person  that  he  be 
absent  during  the  cross-examination.  The  young  person  must  willingly  consent 
and  the  judge  must  agree  to  the  absence.  Counsel  or  the  parent  acting  as  an 
adult  assisting  the  young  person  under  subs.  11(7)  would  represent  the  young 
person  in  court. 

If  neither  paras.  577(2)  (b)  or  (c)  of  the  Code  is  applicable,  it  is 
submitted  that  a  youth  court  judge  has  the  power  to  exclude  a  young  person  from 
the  cross-examination  of  the  maker  of  the  report,  pursuant  to  subs.  13(5),  to 
the  extent  that  the  cross-examination  deals  with  matters  withheld  from  the 
young  person  under  subs.  13(6).  It  is  submitted  that  it  is  a  necessary 
implication  of  subs.  13(6)  that  the  person  be  so  excluded,  and  that  this  is  the 
meaning  to  be  given  to  the  phrase  "subject  to  subsection  (6)”,  which  appears  in 
subs.  13(5).  Those  who  are  cross-examining  under  subs.  13(5),  in  particular 
counsel  for  a  young  person  from  whom  information  has  been  withheld  under  subs. 
13(6),  should  have  a  broad  right  of  cross-examination;  they  should  be  able  to 
test  all  aspects  of  the  report,  including  those  withheld  by  judicial  direction 
under  subs.  13(6).  If  information  is  withheld  from  a  person  under  subs.  13(6), 
and  that  person  is  present  during  a  cross-examination  under  subs.  13(5),  which 
deals  with  those  matters,  the  direction  under  subs.  13(6)  may  effectively  be 
rendered  useless. 

It  is  thus  submitted  that  it  is  necessary  to  interpret  subss.  13(5) 
and  (6)  as  giving  the  judge  a  power  to  exclude  a  person  from  that  portion  of  a 
cross-examination  under  subs.  13(5) ,  dealing  with  information  withheld  from 
that  person  under  subs.  13(6).  Although  this  interpretation  appears  to  narrow 
the  broad  words  of  s.  39,  particularly  the  apparent  right  of  the  young  person 
to  be  present  throughout  the  hearing,  it  is  submitted  that  this  is  the  most 
reasonable  interpretation  of  the  Y.Q.A. ,  and  the  only  one  to  give  effect  to  the 
Parliamentary  objective  of  withholding  information  frcro  some  of  those  involved 
in  youth  court  proceedings,  under  certain  very'  limited  circumstances.  It  may 
be  viewed  as  an  application  of  the  Latin  maxim:  General ia  specialibus  non 
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derogant  —  "General  words  do  not  derogate  from  the  special";  the  general 
rights  granted  under  s.  39  do  not  derogate  from  the  special  power  of  exclusion 
given  under  subss.  13(5)  &  (6).  See  Maxwell,  Maxwell  on  the  Interpretation  of 
Statutes,  12th  ed.  (1969),  pp.  196-198;  also  Dreidger,  The  Construction  of 
Statutes  (1974),  Chapter  3,  "Construction  by  Object  or  Purpose". 

Part  of  the  record  s.  13(9) 


A  report  prepared  pursuant  to  subs.  13(1)  becomes  part  of  the  youth 
court  record,  by  virtue  of  subs.  13(9).  This  means  that  under  subss.  40(2)  and 
(3),  certain  specified  persons  may  have  access  to  the  record;  subs.  40(4) 
specifically  provides  that  if  a  report,  or  part  of  a  report,  has  been  withheld 
from  a  young  person,  a  parent  or  a  private  prosecutor  under  subs.  13(6),  that 
person  shall  not  have  access  to  that  part  of  the  record  under  s.  40.  Section 
45  requires  ultimate  destruction  of  all  copies  of  the  report,  provided  certain 
conditions  are  satisfied.  Section  46  makes  it  an  offence  bo  reveal  information 
contained  in  a  report,  except  as  authorized  by  legislation. 

For  a  further  discussion  of  the  significance  of  a  s.  13  report  being 
a  part  of  the  youth  court  record,  see  comments  below  under  ss.  40,  45  &  46, 
"Maintenance  and  Use  of  Records." 

Disclosure  by  a  qualified  person:  s.  13(10) 

Subsection  13(10)  gives  the  "qualified  person"  who  prepares  a  report 
pursuant  to  subs.  13(1)  in  regard  to  a  young  person,  a  limited  right  to  dis¬ 
close  some}  of  the  information  contained  in  the  report.  If  the  young  person  is 
being  held  in  detention  or  committed  to  custody,  and  the  maker  of  the  report 
"is  of  the  opinion  that  the  young  person...  is  likely  to  endanger  his  own  life 
or  safety  or  to  endanger  the  life  of,  or  cause  bodily  harm  to  another  person", 
the  maker  of  the  report  may  immediately  advise  any  person  who  has  the  "care  and 
custody"  of  the  young  person  of  this  danger,  whether  or  not  this  information  is 
contained  in  a  report  prepared  under  subs.  13(1).  A  person  who  has  "care  and 
custody"  of  a  young  parson  would,  in  appropriate  circumstances,  include  a 
parent . 
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The  effect  of  subs.  13(10)  is  to  encourage  the  sharing  of  information 
concerning  situations  of  danger;  the  maker  of  the  report  is  freed  fron  any 
potential  liability  to  prosecution  under  s.  46  of  the  Y.O.A.  which  might 
otherwise  result  from  a  disclosure  of  such  information  by  the  maker  of  the 
report.  The  American  decision  in  Tarasoff  v.  the  Regents  of  the  University  of 
California ,  551  P.2d  334,  131  Ca.  R.  14,  17  C.3d  425  (1976  Cal.  S.C.)  held  that 
there  might  be  civil  liability  in  negligence  for  a  psychiatrist  or  other 
professional  who  fails  to  warn  of  the  possible  danger  that  a  person  he  has 
examined  may  pose  to  others.  However,  the  authority  for  disclosure  granted  by 
subs.  13(10)  of  the  Y.O.A.  is  permissive  only,  and  may  be  qualified  by  any 
provincial  legislation  and  codes  of  professional  conduct  governing  the 
professionals  who  prepare  s.  13  reports. 

Form  of  order:  s.  13(12) 


An  order  for  an  examination  under  subs.  13(1)  may  be  in  Form  5.  A 
sample  form  is  on  the  next  page. 
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SAMPLE  FORM 


FORM  5 

THE  YOUNG  OFFENDERS  ACT 
IN  THE  YOUTH  COURT  FOR  ONTARIO 


ORDER  FOR  EXAMINATION  AND  REPORT 

Canada 

Province  of  Ontario 
County  of  Queens 

Tb  Dr.  Sidney  Freedman,  a  psychiatrist  under  the  laws  of  the 

Province  of  Ontario,  being  a  qualified  person  within  the  meaning  of  the  Young 
Offenders  Act: 


Whereas  David  Smith  of  25  First  Ave.,  Anytown,  Ontario 

a  young  person  within  the  meaning  of  the  Young  Offenders  Act,  has  been  charged 
with  the  following  offence; 

rcbbery:  to  wit  David  Smith  on  the  second  day  of  June  1982  did 
steal  two  hundred  and  fifty  dollars  frcm  the  Comer  Milk  Store, 

2  West  Street,  Anytown,  Ontario,  and  at  the  same  time  thereat 
did  use  threats  of  violence  contrary  to  section  303  of  the 
Ci iminal  Code  of  Canada . 

Arad  whereas  there  exists  reasonable  grounds  to  believe  that  David 
Smith  may  be  suffering  frcm  a  mental  illness; 

And  whereas  it  has  been  made  to  appear  that  a  psychiatric  report 
dealing  witn  the  issue  of  whether  David  is,  on  account  of  insanity,  unfit  to 
stand  trial,  would  be  helpful  in  the  determination  of  these  proceedings; 


■fliis  is  therefore  to  command  you  to  conduct  a  psychiatric  examination 
of  David  Smith  and  to  report  the  results  thereof  in  writing  to  the  Court; 

To  the  peace  officers  in  the  County  of  Queen's  and  the  person 
in  charge  of  the  hereinafter  mentioned  place  of  custody; 

You  are  hereby  commanded  to  take  David  Smith  and  convey  him 

safely  to  the  following  place,  namely  Queen's  County  Psychiatric  Hospital 
and  there  deliver  him  to  the  person  in  charge  thereof,  together  with  the 
following  precept: 

And  you,  the  person  in  charge  of  the  said  place,  are  hereby  commanded 
to  receive  David  Smith  into  your  custody  and  to  detain  him  safely 

there  until  his  return  to  the  Youth  Court  on  the  22nd  day  of  June  19  82 
at  10:00  o'clock  in  the  fore  noon  and  meanwhile  to  make  him  available  as 
required  for  the  purposes  of  the  examination  of  assessment  and  for  so  doing, 
this  is  suf  icient  warrant. 


Dated  this  15th  day  of  June  19  82  at  Anytown  in 

the  Pro/inoe  of  Ontario. 


"Thomas  Brown" 


A  Judge  of  the  Youth  Court 
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Introduction 


Section  14  of  the  Y.O.A.  governs  the  preparation  and  use  of 

pre-disposition  reports  by  youth  courts.  These  reports  are  intended  to  furnish 

the  courts  with  sufficient  information  to  make  the  most  appropriate  decisions 

in  regard  to  disposition,  and  certain  ether  matters. 

Section  31  of  the  J.D.A.  briefly  provides  that  juvenile  probation 

officers  may  be  required  to  conduct  "such  investigation  as  may  be  required  by 

the  court"  and  furnish  such  information  as  required  to  the  courts.  The 

approach  to  pre-disposition  reports  taken  by  the  Y.O.A.  is  considerably  more 

comprehensive  than  that  of  the  J.D.A.  and  reflects  the  significance  which 

courts  have  come  to  place  upon  such  reports. 

The  principal  features  of  ss.  14  &  15  include  provisions  governing? 

situations  in  which  a  report  may  be  ordered,  subs.  14  (1);  see 
also  subss.  16(3)  and  24(11)  requiring  that  a  court  must 
consider  a  pre-disposition  report  before  deciding  whether  to 
transfer  a  young  person  to  adult  court  or  committing  a  young 
person  to  custody; 

minimum  contents  of  the  pre-disposition  report,  subs.  14(2); 

reporting  and  disclosure  of  the  report,  subss.  14(3) , (4) , (8)  & 

(9); 

right  to  access  to  the  report  and  the  right  to  cross-examine  the 
maker  of  the  report,  subss.  14(5)  &  (6); 

prohibition  against  improper  use  of  statements  made  by  young 
persons  in  che  course  of  preparation  of  the  report,-  subs. 
14(10); 

withholding  Of  a  report  from  a  private  prosecutor.,  where 
disclosure  is  prejudicial  to  the  young  person,  subs.  14(7); 

disqualification  of  a  judge  from  dealing  with  a  case  if  he  has 
examined  a  pre-disposition  report  in  regard  to  an  offence  prior 
to  an  adjudication,  for  example  in  the  context  of  a  transfer 
application,  with  provision  for  exception  to  rule  of 
disqualification  if  parties  end  judge  consent,  s.  15 . 


The  significance  of  pre-disposi ti on  reports  lies  in  tie  f .-i 
through  their  presentation  in  court,  the  youth  coor<-  judge  iv:  s  ec<vr  s 
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broad  range  of  information  about  the  young  person  and  his  family,  his  personal 
and  criminal  history,  and  about  the  resources  and  facilities  which  are 
available.  The  information  will  be  compiled  and  presented  by  youth  court 
workers  or  other  competent  persons.  The  reports  should  save  all  concerned 
considerable  time  and  inconvenience,  and  still  allow  the  court  to  make  the  most 
appropriate  disposition.  There  is  provision  for  cross-examination  of  the  maker 
of  a  report  and  each  party  has  an  opportunity  to  present  other  information  to 
the  court. 


Section  14 


14.(1)  Pre-disposition  report.  Where  a  youth  court  deems  it 
advisable  before  making  a  disposition  under  section  20  in  respect  of 
a  young  person  who  is  found  guilty  of  an  offence  it  may,  and  where  a 
youth  court  is  required  under  this  Act  to  consider  a  pre-disposition 
report  before  making  an  order  or  a  disposition  in  respect  of  a  young 
person  it  shall,  require  the  provincial  director  to  cause  to  be 
prepared  a  pre-disposition  report  in  respect  of  the  young  person  and 
to  submit  the  report  to  the  court. 

(2)  Contents  of  report .  A  pre-d i spos i t ion  report  made  in  respect 
of  a  young  perse ^  shall,  subject  bo  subsection  (3),  be  in  writing  and 
shell  1  include 

(a)  the  resalts  of  an  interview  with  the  young  person  and,  where 
reasonably  possible,  the  results  of  an  interview  with  the 
parents  of  the  young  person; 

(b)  the  results  of  an  interview  with  the  victim  in  the  case, 
where  appl  i cab le  end  where  reasonably  possible;  and 

(c)  such  information  as  is  applicable  to  the  case  including, 
where  ^ppli cable, 

(i)  tie  age,  .maturity,  character,  behaviour  and  attitude  of 
the  ytung  person  and  his  willingness  to  made  amends, 

(ii)  arty  pla«is  put  forward  by  the  young  person  bo  change 
his  ©induct  or  to  participate  in  activities  or  undertake 
measures  to  improve  himself, 

(iii)  the  history  of  previous  findings  of  delinquency  under 
the  J  ivenile  Delinquents  Act  or  previous  findings  of  guilt 
under  this  or  any  other  Act  of  Parliament  or  any  regulation 
made  chc reside r  or  under  a  provincial  statute  or  a  by-law 
or  ordinance  of  a  municipality,  the  history  of  aomnunity  or 
otJicv  sr:'vl  ec  rendered  to  the  young  person  with  respect  to 
such  finrlifajs  and  the  of  the  young  person  to 
prev  ious  sentences  o r  Lions  and  ».o  sei  vices  rendered 
to 
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(iv)  the  history  of  alternative  measures  used  to  deal  with 
the  young  person  and  the  response  of  the  young  person 
thereto, 

(v)  the  availability  of  oanmunity  services  and  facilities 
for  young  persons  and  the  willingness  of  the  young  person 
to  avail  himself  of  such  services  or  facilities, 

(vi)  the  relationship  between  the  young  person  and  his 
parents  and  the  degree  of  control  and  influence  of  the 
parents  ever  the  young  person,  and 

(vii)  the  school  attendance  and  performance  record  and  the 
employment  record  of  the  young  person. 


(3)  Oral  report  with  leave.  Where  a  pre-disposition  report  cannot 
reasonably  be  committed  to  writing,  it  may,  with  leave  of  the  youth 
court,  be  submitted  orally  in  court. 

(4)  Report  to  form  part  of  record.  A  pre-disposition  report  shall 
form  part  of  the  record  of  the  case  in  respect  of  which  it  was 
requested. 

(5)  Copies  of  pre-disposition  report.  Where  a  pre-disposition 
report  made  in  respect  of  a  young  person  is  submitted  to  a  youth 
court  in  writing,  the  court 

(a)  shall,  subject  to  subsect  ion  (7),  cause  a  copy  of  the  report 
to  be  given  to 

(i)  the  young  person, 

(ii)  a  parent  of  a  young  person,  if  the  parent  is  in 
attendance  at  the  proceedings  against  the  young  person, 

(iii)  counsel,  if  ary,  representing  the  young  person,  and 

(iv)  the  prosecutor;  and 

(b)  may  cause  a  copy  of  the  report  bo  be  given  to  a  parent  of 
the  young  person  not  in  attendance  at  the  proceedings  against 
the  young  person  if  the  parent  is,  in  the  opinion  of  the  court, 
taking  an  active  interest  in  the  proceedings. 

(6)  Cross-examination .  Where  a  pre-disposition  report  made  in 
respect  of  a  young  person  is  submitted  to  a  youth  court,  the  young 

rson,  his  counsel  or  the  adult  assisting  him  pursuant  to  subsection 


11(7)  end  the  prosecutor  shall,  subject  to  subsection  (7),  on 
application  to  the  youth  court,  be  given  the  opportunity  bo  cross- 
examine  the  person  vtoo  made  the  report. 

(7)  Report  may  be  withheld  from  private  prosecutor.  Where  a 
pre-disposition  report  made  in  respect  of  a  young  person  is  submitted 
to  a  youth  court,  the  court  may,  where  the  prosecutor  is  a  private 
prosecutor  and  disclosure  of  the  report  or  ary  part  thereof  bo  the 
prosecutor  might,  in  the  opinion  of  the  court,  be  prejudicial  bo  the 
young  person  and  is  not,  in  the  opinion  of  the  court,  necessary  for 
the  prosecution  of  the  case  against  the  young  person. 
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(a)  withhold  the  report  or  part  thereof  fran  the  prosecutor,  if 
the  report  is  submitted  in  writing?  or 

(b)  exclude  the  prosecutor  fran  the  court  during  the  submission 
of  the  report  or  any  part  thereof,  if  the  report  is  submitted 
orally  in  court. 

(8)  Report  disclosed  to  other  persons.  Where  a  pre-disposition 
report  made  in  respect  of  a  young  person  is  submitted  bo  a  youth 
court,  the  court 

(a)  shall,  on  request,  cause  a  copy  or  a  transcript  of  the 
report  to  be  supplied  bo 

(i)  ary  court  that  is  dealing  with  matters  relating  to  the 
young  person,  and 

(ii)  any  youth  worker  to  whom  the  young  person's  case  has 
been  assigned;  an! 

(fe)  may,  on  request,  cause  a  copy  or  a  transcript  of  the  report, 
or  a  part  thereof,  bo  be  supplied  bo  any  person  not  otherwise 
authorized  under  this  section  bo  receive  a  copy  or  transcript  of 
the  report  if,  in  the  opinion  of  the  court,  the  person  has  a 
valid  interest  in  the  proceedings. 

(9)  Disclosure  by  the  provincial  director.  A  provincial  director 
who  s limits  a  pre-disposition  report  made  in  respect  of  a  young 
person  to  a  youth  court  may  make  the  report,  or  any  part  thereof, 
available  to  ary  person  in  whose  custody  or  under  vhose  supervision 
the  young  person  is  placed  or  to  any  other  person  who  is  directly 
assisting  in  the  care  or  treatment  of  the  young  person. 

(10)  Inadmissibility  of  statements.  No  statement  made  by  a  young 
person  in  the  course  of  the  preparation  of  a  pre-disposition  report 
in  respect  of  the  young  person  is  admissible  in  evidence  against  him 
in  any  civil  or  criminal  proceedings  except  in  proceedings  under 
section  16  or  20  or  sections  28  to  32. 


Ordering  a  pre-disposition  report;  s.  14(1) 

Subsection  14(1)  provides  that  where  a  youth  court  judge  "deems  it 
advisable,  he  may  require  that  the  provincial  director...  cause  to  be  prepared 
a  pre-disposition  report"  which  shall  be  submitted  for  consideration  to  the 
court.  It  is  suggested  that  if  either  party  or  the  parents  of  the  young  person 
request  that  the  court  order  such  a  report,  the  court  should  accede  to  the 
request,  unless  it  is  clearly  frivolous?  see  Damek  and  Chitra,  "The 
Pre-sentence  Report:  An  Update"  (1981),  23  Criminal  Law  Quarterly  216  for  a 
discsusion  of  when  a  report  ought  to  be  ordered,  but  note  that  cases  from  adult 
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proceedings  are  of  limited  applicability  as  it  is  generally  more  important  for 
a  court  dealing  with  a  youthful  offender  to  have  such  information,  R.  v.  Bates 

(1977),  32  C.C.C.  (2d)  493  (Ont.  C.A. ) .  The  judge  may  also  require  a  report  on 

his  own  notion.  A  pre-disposition  report  must  be  prepared  a.x)  submitted  to  the 
court  when  an  application  to  transfer  a  young  person  to  adult  court  is  being 
considered,  subs.  16(3),  and  before  a  young  person  is  committed  to  custody, 
subs.  24(11). 

When  a  youth  court  orders  a  pre-disposition  report  to  be  prepared,  it 
is  the  responsibility  of  the  "provincial  director"  (defined  in  s.  2  of  the 

Y.O.A. )  to  ensure  that  this  is  done.  Paragraph  37(d)  provides  that  the 

preparation  and  presentation  of  such  reports  is  one  of  the  functions  of  "youth 
court  workers",  although  the  provincial  director  may  appoint  any  person  to 

prepare  a  report.  If  the  court  requires  relatively  sophisticated  information 

about  a  young  person,  it  may  be  appropriate  to  order  a  report  under  s.  13  of 

the  Y.O.A. ,  which  will  be  prepared  by  a  medical  doctor,  psychiatrist, 

psychologist  or  other  "qualified  person."  A  court  may  order  either  as.  13 
report,  a  s.  14  report  or  both,  depending  upon  the  circumstances,  except  where 
the  Y.O.A.  requires  that  a  pre-disposition  report  be  prepared  (subss.  16(3)  and 
24(1.1)),  at  least  this  report  must  be  ordered. 

Contents  of  report:  s.  14(2) 

Subsection  14(2)  requires  a  pre-disposition  report  to  be  in  writing 
(subject  to  subs.  14(3)),  and  outlines  the  minimum  content  for  such  a  report. 

The  person  preparing  the  pre-disposition  report  is  required  to 

interview  the  young  person  who  is  the  subject  of  the  report,  and  where 
reasonably  possible  to  interview  the  parents  of  the  young  person;  see  para. 
14' 2)  (a).  The  results  of  the  interview  are  to  be  reported?  this  will  convey 
information  to  the  co  ;rt  about  the  background  of  the  young  person  and  his 
parents,  and  any  plans  they  may  have  for  the  young  person.  The  interviews  will 
also  allow  the  person  making  the  report  to  assess  the  maturity,  character  am 
attitude  of  the  young  person.  Subsection  14(10)  ensures  that  statements  race 
bv  the  young  person  in  the  course  of  the  preparation  of  a  ce  .ort  are  net  as<  ! 
for  extraneous  purposes 
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If  there  is  a  known  victim,  the  person  making  the  report  shall 
interview  the  victim  where  reasonably  possible,  and  report  the  results  of  the 
interview,  para.  14(2)(b).  The  victim  may  be  asked  about  whether  some  form  of 
restitution,  compensation  or  personal  service  by  the  offender  for  the  victim  is 
sought  and  appropriate  (see  paras.  20(1) (c)  to  (f)). 

In  addition  to  interviewing  the  young  person  (and  where  possible,  the 

parents  and  victim)  the  person  preparing  the  report  has  considerable  discretion 

in  regard  to  the  obtaining  of  information.  A  person  preparing  a 

pre-disposition  report  would  not  appear  to  have  an  automatic  right  to 

disclosure  of  a  young  person's  youth  court  record,  or  police  criminal  history 

record,  but  a  youth  court  should  invariably  order  disclosure  of  such  records 

under  paras.  40(2) (e)  or  40(3) (1);  subpara.  14(8) (a) (ii)  gives  a  youth  court 

worker  a  right  to  obtain  predisposition  reports  on  request.  The  maker  of  the 

report  may  consider  it  appropriate  to  consult  teachers,  a  guidance  counsellor, 

family  friends  or  relatives,  neighbors,  an  employer,  family  doctor,  the 

investigating  police  officers,  or  those  who  may  have  been  involved  in 

supervising  previous  dispositions  or  treating  the  young  person.  The  maker  of 

the  report  has  an  obligation  to  ensure  that  the  contents  of  the  report  are 

adequately  substantiated.  In  R.  v.  White  (1978),  16  Nfld,  &  P.E.I.  46,  42 

A.P.R.  46  (Nfld.  C.A.),  Gushue  J.A.  stated  (at  49): 

"In  my  view,  reports  of  this  nature  should  be  strictly  factual.  They 
should  not  speculate,  nor  should  they  reach  unwarranted  or  indeed  any 
conclusions.  They  are  meant  to  assist  the  trial  Judge,  particularly 
with  regard  to  the  antecedents  of  the  accused,  where  the  Judge  has 
before  him  what  he  considers  to  be  insufficient  information  relating 
to  the  accused  for  the  purpose  of  imposing  sentence.  In  the 
particular  report  in  this  case,  comments  are  made  relating  to  the 
alleged  effect  of  the  appellant's  actions  on  other  prisoners  in 
relation  to  a  job  held  by  him  while  in  prison;  it  was  mentioned  that 
White  manipulates,  acquaintances  and  friends;  that  he  became 
"well-known"  to  the  R.C.M.P.  Drug  Squad  within  four  to  five  weeks  of 
his  last  release  from  prison.  These  comments  are  not  founded  on  any 
facts  and,  even  if  they  were,  would  in  my  view  be  improper.  Further, 
the  probation  officer  says  that  White  'is  apparently  dependent  upon 
the  profits  of  illicit  drug  trading.'  There  is  no  evidence  to 
support  this  statement  and  it  is  totally  inappropriate." 

Nadin-Davis,  Sentencing  in  Canada  (1982),  comments  (at.  p.  5?7): 

"It  is  further  submitted  that  persons  preparing  reports  should  hx 
scrupulous  in  identifying  sources  of  negative  substantiated 
information.  In  the  absence  of  such  identification,  it  may  be 
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difficult  if  not  impossible  for  the  accused  to  contest  allegations 
which  may  be  quite  false." 

Paragraph  14(2) (c)  specifies  that  a  pre-disposition  report  shall 
contain  such  information  as  is  applicable.  Subparagraph  14(2)(c)(i)  requires 
information  as  to  the  "agef  maturity,  character,  behaviour  and  attitude  of  the 
young  person  and  his  willingness  to  make  amends."  Assessments  of  such  matters 
as  "maturity,  character,  behaviour  and  attitude"  are  inevitably  subjective,  and 
the  maker  of  the  report  should  at  least  be  clear  in  identifying  whether  the 
assessments  are  his  own,  or  based  on  the  statements  of  others.  Further,  while 
subparas.  14(2) (c) (iii)  &  (iv)  specifically  require  that  a  report  contain 
information  about  the  young  person's  history  of  involvement  with  the  courts  and 
alternative  measures,  a  report  on  "behaviour"  should  not  include  a  statement 
that  the  young  person  is  suspected  of  being  involved  in  criminal  activity  which 
has  not  resulted  in  a  criminal  conviction,  R.  v.  Morelli  (1977),  37  C.C.C.  (2d) 
392  (Ont.  Prov.  Ct.)  arri  R.  v.  Bartkow  (1978),  1  C.R.  (3d)  S-36,  35  A.P.R.  518, 
24  N.S.R.  (2d)  518  (C.A.);  such  information  may  be  highly  prejudicial  and 

unless  it  has  resulted  in  a  conviction  it  is  not  appropriately  before  the 
court. 

Subparagraph  14(2) (c) ( ii)  requires  information  on  "any  plans  put 
forward  by  the  young  person  to  change  his  conduct  or  to  participate  in 
activities  or  undertake  measures  to  improve  himself."  This  suggests  that  the 
person  preparing  the  report  should  raise  these  natters  in  his  interview  with 
the  young  person,  thus  encouraging  the  young  person  to  take  responsibility  for 
his  own  rehabilitation. 

Subparagraph  14(2) (c) (iii)  requires  the  report  to  include  the  history 
of  previous  findings  of  guilt  under  the  Y.Q.A. ,  the  J.D.A.  or  any  provincial  or 
municipal  laws.  The  report  shall  also  describe  the  young  person's  response  to 
previous  dispositions  and  to  community  or  other  services  rendered  to  the  young 
person  as  a  result  of  his  previous  involvement  with  the  courts.  In  R.  v.  Tan, 
[1975]  2  W.W.R.  747,  22  C.C.C  (2d)  184  (B.C.C.A.)  it  was  held  in  an  adult 
sentencing  that  a  prior  discharge  ought  to  be  considered  by  a  court 
contemplating  a  conditional  or  absolute  discharge,  and  therefore  a  notation  of 
a  prior  discharge  should  be  included  in  a  pre-disposition  report;  see  also 
para.  36(1  )(e)  of  the  Y.Q.A,  which  specifically  allows  a  court  to  make  use  of  a 
previous  absolute  discharge  in  considering  a  subsequent  disposition.  Section 
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45  of  the  Y.O.A.  requires  the  destruction  of  all  records  concerning  a  previous 
conviction  under  the  Y.Q.A.  or  J.D.A.  if  a  young  person  has  had  a 
conviction-free  period  (two  years  after  completion  of  disposition  of  summary 
conviction  offence,  five  years  after  completion  of  disposition  on  indictable 
offence).  If  such  a  destruction  of  the  record  is  required,  the  previous 
convictions  are  not  to  be  mentioned  in  the  pre-disposition  report  or  considered 
by  the  court. 

Subparagraph  14(2)(c)(iv)  requires  the  person  making  the  report  to 
include  the  history  of  alternative  measures  and  the  response  of  the  young 
person  thereto.  R.  v.  Drew,  [1979]  W.W.R.  530,  45  C.C.C.  (2d)  212,  7  C.R.  (3d) 
S-21  (B.C.C.A. )  stands  for  the  preposition  that  a  court  ought  to  take  into 
account  a  young  person's  experience  in  a  diversion  program,  but  that  the  weight 
given  the  consideration  should  be  tempered  by  the  fact  that  diversion  is  not  a 
substitute  for  a  previous  discharge  and  does  not  involve  a  finding  of  guilt. 

Subparagraph  14(2) (c)(v)  requires  the  report  to  provide  information 

about  the  "availability  of  community  sevices  and  facilities  for  young  persons 

and  the  willingness  of  the  young  person  to  avail  himself  of  such  services  or 

facilities."  This  requires  the  person  making  the  report  to  be  familiar  with 

the  resources  of  the  juvenile  correctional  system,  and  to  discuss  possible 

dispositions  with  the  young  person.  It  is  apparently  not  an  uncommon  practice 

for  pre-disposition  reports  prepared  in  connection  with  charges  under  the 

J.D.A.  to  include  a  recommendation  as  to  an  appropriate  disposition.  In  the 

adult  courts,  this  practice  has  been  the  subject  of  adverse  judicial  comment. 

There  may  be  a  concern  that  in  the  absence  of  a  request  by  the  judge  for 

advice,  such  recommendations  may  be  too  influential  and  infringe  upon  the 

judicial  function.  See  R.  v.  Bartkow  (1978),  1  C.R.  (3d)  S-36,  35  A.P.R.  518 

(C.A.);  and  R.  v.  Silk  (1979),  20  Nfld.  &  P.E.I.  R.  465,  53  A.P.R.  465  (Nfld. 

C.A.),  where  Furlong  C.J.  said  (at  467-68): 

"Before  leaving  this  case  we  should  also  like  to  repeat  what  has 
already  been  said  about  pre-sentence  reports.  These  reports  should 
be  limited  to  a  recital  of  facts  with  regard  to  the  antecedents  and 
background  of  the  accused.  In  this  case  the  report  went  further  than 
was  strictly  necessary  and  the  probation  officer  included  in  it  the 
general  recommendations  as  to  the  form  of  punishment.  Punishment  is 
a  matter  that  lies  exclusively  within  the  preserve  of  the  Judge  and 
should  remain  outside  the  ambit  of  any  probation  officer's  report 
unless  his  views  are  sought." 
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According  to  this  view,  it  is  acceptable  for  a  pre-disposition  report  to 
discuss  available  resources  and  facilities  and  the  young  person's  apparent 
amenability  to  various  dispositions,  but  unless  specifically  requested,  a 
recommendation  is  inappropriate. 

Subparagraph  14(2)(c)(vi)  of  the  Y.O.A.  requires  the  report  to 
include  information  about  "the  relationship  between  the  young  person  and  his 
parents  and  the  degree  of  control  and  influence  of  the  parents  over  the  young 
person"?  the  information  may  come  f ran  the  assessment  of  the  young  person  and 
his  parents,  or  may  be  based  on  observations  by  the  maker  of  the  report  or 
others . 

Subparagraph  14( 2) (c) (vii )  provides  that  where  appropriate  the  report 
shall  include  information  about  school  attendance  and  performance  of  the  young 
person  and  about  his  employment  record. 

Oral  report;  s.  14(3) 

While  a  pre-disposition  report  shall  normally  be  in  writing  to  give 
the  court  and  parties  an  opportunity  to  study  its  contents,  subs.  14(3) 
provides  that,  with  leave  of  the  court,  vhere  a  report  cannot  "reasonably  be 
committed  to  writing"  it  may  be  submitted  orally  in  court.  Leave  to  present  an 
oral  report  might  be  given  when  the  offence  is  less  serious,  or  a  lack  of 

facilities  or  time  makes  it  difficult  to  prepare  a  report.  It  is  submitted, 

however,  that  a  court  should  be  reluctant  to  grant  leave  for  an  oral 
presentation  where  a  severe  disposition  is  being  contemplated  or  where  complex 
issues  are  involved.  An  oral  report  may  make  it  difficult  for  the  parties  to 
prepare  for  a  disposition,, hearing  and  participate  effectively  in  the  cross- 
examination  of  time  maker  of  the  report?  an  oral  report  nay  also  complicate  the 
court's  task.  An  oral,  report  may  not  be  as  well  organized  and  clearly 
presented  as  a  written  report. 

Although  not  expressly  provided  for  in  the  legislation,  it  is 
suggested  that  where  leave  is  to  're  sought  to  present  an  oral  report,  the  young 
person,  his  counsel,  the  prosecutor  and  any  parent  in  attendance,  where 
possible,  should  be  informed  prior  to  the  court  appearance  that  leave  will  be 

sought,  and  they  should  be  informed  of  the  substance  of  the  report. 
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Further,  where  an  oral  report  is  being  presented  and  a  person 

entitled  under  subs  a  14(6)  to  cross-examine  the  maker  of  the  report  requests  an 

adjournment  or  recess  to  allow  time  to  prepare  for  cross-examination,  it  is 
submitted  that  this  request  should  normally  be  granted. 

A  youth  court  judge  may  exclude  a  private  prosecutor  from  the  oral 

submission  of  all,  or  part,  of  a  report,  where  disclosure  ’'might...  be 

prejudicial"  bo  tire  young  person  and  the  information  withheld  is  not  necessary 
for  the  prosecution  of  the  case;  see  subs.  14(7)  and  discussion  infra. 

Report  part  of  record:  s.  14(4) 

Subsection  14(4)  makes  clear  that  a  pre-disposition  report  is  a  part 
of  the  record  of  the  youth  court,  and  therefore  subject  to  the  provisions  of 
ss.  40,  45  and  46  in  regard  to  access,  disclosure  and  destruction. 

Provision  of  ccpies  of  pre-disposition  report:  s.  14(5) 

Subsection  14(5)  requires  that  where  a  pre-disposition  report  has 
been  prepared,  the  youth  court  shall  cause  copies  of  the  report  to  be  given  to: 

(i)  the  young  person; 

(ii)  the  young  person's  parent  if  present  at  the  proceedings;  para. 

14(5) (b)  allows  a  youth  court  to  cause  a  copy  of  the  report  to 
be  given  to  a  parent  not  in  attendance  at  the  proceedings,  if 
the  parent  is  "in  the  opinion  of  the  court,  taking  an  active 
interest  in  the  proceedings"; 

(iii)  counsel  for  the  young  person,  if  there  is  one;  and 

(iv)  the  prosecutor,  subject  to  having  all  or  part  of  the  report 
withheld  from  a  private  prosecutor  under  subs.  14(7). 

Thus,  where  a  pre-disposition  report  is  completed,  it  should  be  submitted  to 
the  youth  court.  The  court  should  then  ensure  tv,at  all  of  those  entitled  to 
the  report  under  subs.  14(5)  receive  copies  of  the  report.  Normally,  as  a 
matter  of  practice  the  copies  of  the  report  should  be  given  out  prior  to 
appearance  in  court,  to  allcw  those  involved  to  consider  the  report,  and  decide 
whether  to  exercise  their  right  of  cross-examination  under  subs.  14(6).  A  copy 
of  the  pre-disposition  report  should  not  be  given  to  a  private  prosecutor 


131 


PRE-DISPDSITICN  FiEKXSF  s  SECTION  14 


without  express  judicial  approval,  in  view  of  the  broad  discretion  given  to  a 
judge  under  subs.  14(7)  to  withhold  all  or  part  of  such  a  report. 

Cross-examination:  s.  14(6) 


Ch  application  to  the  youth  court,  the  young  person,  his  counsel  or 
an  adult  assisting  the  young  person  pursuant  to  subs.  11(7)  shall  be  given  the 
opportunity  to  cross-examine  the  person  who  made  a  pre-disposition  report. 
Similarly,  on  application  the  prosecutor  will  have  the  opportunity  to 
cross-examine  the  maker  of  the  report,  subject  to  subs.  14(7),  which  may  in 
certain  circumstances  reduce  or  even  eliminate  a  private  prosecutor's  right  to 
cross-examine.  As  with  a  medical  or  psycholog ical  report  prepared  under  s.  13 
of  the  Y.O.A. ,  a  pre-disposition  report  is  not  a  part  of  the  case  of  either 
party  and  so  both  parties  should  have  a  right  of  cross-examination,  to  allow 
adequate  testing  or  qualification  of  its  contents. 

As  noted  above  in  the  discussion  of  subss.  14(3)  and  (5),  as  a  ratter 
of  practice,  it  is  usually  appropriate  to  ensure  that  parties  have  copies  of 
the  report  prior  to  the  hearing  at  which  it  is  submitted,  or  if  the  report  is 
to  be  submitted  orally  under  subs.  14(3),  notice  of  the  substance  of  the 
report.  Such  prior  notice  of  the  report  may  be  necessary  to  give  the  parties 
an  opportunity  to  prepare  for  an  effective  and  proper  cross-examination.  If  a 
party  has  not  had  adequate  notice  of  the  report,  it  is  submitted  that  the  court 
should  normally  exercise  its  discretion  to  grant  an  adjournment  or  recess. 

Withholding  of  report  from  private  prosecutor:  s.  14(7) 


Subsection  14(7)  provides  that  all,  or  a  part,  of  a  pre-disposition 
report  may  be  withheld  fran  a  private  prosecutor  where  "disclosure  to  the 
prosecutor  might,  in  the  opinion  of  the  court,  be  prejudicial  to  the  yaung 
person  and  is  not,  in  the  opinion  of  the  court,  necessary  for  the  prosecution 
of  the  case."  This  test  for  withholding  disclosure  should  be  contrasted  with 
subs.  39(1);  subs.  14(7)  adopts  a  less  stringent  test  with  "nr ght"  as  opposed 
to  "would",  and  be  "prejudicial"  as  opposed  to  "seriously  prejudicial." 
Subsection  14(7)  might  be  used  to  withhold  information  of  an  embarrassing 
nature  about  background,  character  or  condition.  The  court  may 
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consider  the  identity  of  the  private  prosecutor  vrtnen  deciding  whether  to  direct 
withholding  of  information;  it  may  be  relevant  whether  it  is  a  neighbour  of  the 
young  person  or  a  department  store  that  is  prosecuting  the  case.  It  should  be 
noted  that  there  is  no  provision  for  withholding  any  part  of  a  report  fran  a 
Crown  prosecutor  (the  Attorney  General  or  his  agent). 

Paragraph  14(7) (a)  allows  withholding  of  a  copy  of  the  report  from  a 
private  prosecutor  if  it  is  submitted  in  writing,  vfoile  para.  14(7) (b)  provides 
for  the  exclusion  of  a  private  prosecutor  frcm  "the  court  during  the  submisison 
of  the  report  or  a  part  thereof,  if  the  report  is  submitted  orally  in  court." 

Subsection  14(6),  granting  a  prosecutor  the  right  to  cross-examine 
the  maker  of  a  pre-disposition  report,  is  expressly  "subject  to  subsection 
(7)."  Clearly,  subs.  14(7)  may  be  invoked  to  prevent  a  private  prosecutor  from 
asking  questions.  It  would  also  seem  that  subs.  14(7)  is  broad  enough  to  have 
a  private  prosecutor  excluded  from  the  court  during  cross-examination  by  the 
young  person.  Paragraph  14(7)  (b)  allcv/s  exclusion  of  a  private  prosecutor  from 
the  court  "during  the  submission  of  the  report,  or  a  part  thereof,  if  the 
report  is  submitted  orally";  this  would  seem  to  cover  exclusion  during 
cross-examination.  In  any  event,  subs.  39(3)  allows  exclusion  of  a  private 
prosecutor  during  the  disposition  stage  of  a  Y.O.A.  proceeding  if  information 
is  "being  presented,  the  knowledge  of  which  [by  the  private  prosecutor]  might, 
in  the  opinion  of  the  court...  be  seriously  injurious  or  prejudicial  to  the 
young  person."  See  also  discussion  of  subss.  13(5)  and  13(6)  regarding 
exclusion  of  a  private  prosecutor  from  proceedings. 

The  decision  to  withhold  disclosure  from  a  private  prosecutor  under 
subs.  14(7)  rests  with  the  judge,  and  no  hearing  need  be  held  before  it  is 
made.  The  judge  may  aOt  on  his  own  motion,  or  as  a  result  of  written  or  oral 
submissions  from  the  young  person  or  the  person  preparing  the  report. 

If  a  youth  court  withholds  all  or  part  of  a  pre-disposition  report 
from  a  private  prosecutor  under  subs.  14(7),  subs.  40(4)  provides  that  this 
part  of  the  youth  court  record  shall  not  be  made  available  to  him  for 
inspection,  and  subs.  46(2)  prohibits  unauthorized  disclosure  of  information 
from  the  report  to  him. 

It  should  be  noted  that  the  English  marginal  note  to  subs.  14(7) 
states  "Report  may  be  withheld  from  young  person  or  private  prosecutor."  This 
marginal  note  is  incorrect,  and  results  fran  a  failure  to  change  the  note  after 
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the  subsection  was  amended  between  Second  and  Third  Reading  of  the  Y.O.A.  The 
Interpretation  Act,  R.S.C.  1970,  C.  1-23,  s.  13  provides  that  "marginal 
notes...  form  no  part  of  the  enactment,  but  shall  be  deemed  to  have  been 
inserted  for  convenience  of  reference  only."  Therefore,  although  the  marginal 
note  to  subs.  14(7)  of  the  Y.O.A.  is  incorrect,  it  in  no  way  affects  the 
substantive  provisions  contained  therein.  There  is  no  equivalent  error  in  the 
French  marginal  note. 

Court  disclosure  of  report  to  other  persons:  s.  14(8) 

In  addition  to  those  immediately  involved  in  youth  court  proceedings, 
and  hence  entitled  to  a  copy  of  a  pre-disposition  report  under  subs.  14(5), 
there  may  be  others  who  should  have  access  to  the  report;  subs.  14(8)  provides 
for  release  of  a  report  to  other  courts,  to  youth  workers,  and  to  others  who 
have  a  "valid  interest." 

Under  subpara.  14(8) (a) (i),  a  copy  of  a  pre-disposition  report,  or  a 
transcript  of  the  report  if  it  is  submitted  orally,  shall,  upon  request,  be 
supplied  by  the  youth  court  to  "any  court  that  is  dealing  with  matters  relating 
to  the  young  person."  This  would  appear  to  include  a  youth  court,  a  court 
dealing  with  the  young  person  under  child  welfare  or  youth  protection 
legislation,  an  ordinary  (adult)  court  dealing  with  the  young  person  after 
transfer  under  s.  16  of  the  Y.O.A. ,  and  a  court  dealing  with  the  young  person 
after  he  becomes  an  adult;  this  broad  reading  of  subpara.  14(8)(a)(i)  is 
consistent  with  paras.  40(3) (f)  &  (g)  which  give  other  courts  access  to  youth 
court  records. 

Under  subpara.  14(8) (a) (ii),  a  copy  of  a  report  or  transcript  of  its 
oral  submission  shall,  upon  request,  be  supplied  by  the  court  to  "any  youth 
worker  to  whom  the  young  person's  case  has  been  assigned."  A  youth  worker 
preparing  a  pre-disposition  report  or  progress  report  (for  review  proceedings 
under  ss.  28-34)  should  find  a  previously  prepared  pre-disposition  report  of 
great  assistance.  Similarly,  a  youth  worker  assigned  to  supervise  a  young 
person  on  probation  or  carry  out  other  duties  under  s.  37  should  find  a  report 
to  be  a  valuable  source  of  information  to  help  him  better  understand  the  young 
person . 
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Paragraph  14(8) (b)  allows  a  youth  court  to  supply  a  copy  or 

transcript  of  a  report,  or  part  thereof  to  any  person  not  otherwise  entitled 
under  s.  14  to  access  to  tine  report,  if,  "in  the  opinion  of  the  court,  the 
person  has  a  valid  interest  in  the  proceedings."  A  court  has  a  broad 

discretion  under  para.  14(8) (b)  and  must  weigh  any  benefits  to  society  or  the 
young  person  which  may  result  from  release  of  the  report  against  any  harm  which 
may  result  from  the  release  of  sensitive  and  potentially  prejudicial 
information.  Examples  of  persoas  who  might,  under  certain  circumstances,  have 
a  "valid  interest"  in  the  proceedings  are  a  psychiatrist,  osychologist  or  other 
therapist  treating  the  young  person,  or  the  victim  if  he  has  agreed  to  have  the 
young  person  perform  personal  services  as  a  part  of  his  disposition.  As  a 
pre-disposition  report  is  a  part  of  the  youth  court  record,  a  number  of  persons 
have  a  right  of  access  to  the  report  or  may  at  least  seek  access  under  subss. 

40(2)  and  (3).  A  youth  court  judge  is  not  obliged  to  hold  a  hearing  before 

deciding  to  release  a  report  under  para.  14(8) (b). 

If  a  copy  or  transcript  of  a  report  is  released  by  a  youth  court 

under  subs.  14(8),  the  privacy  of  the  young  person  is  still  protected  by 
subss.  40(4)  and  46(2);  copies  of  the  report  or  transcript  are  not  to  be 

released  to  unauthorized  persons,  nor  is  information  from  the  report  to  be 
improperly  disclosed.  Further,  all  copies  ami  transcripts  are  subject  to  the 
destruction  provisions  of  s.  45. 

Disclosure  by  provincial  director:  s.  14(9) 

Subsection  14(9)  authorizes  a  provincial  director  who  submits  a 
pre-disposition  repott  to  a  court  to  make  the  report,  or  a  part  of  the  report, 
available  to  "any  person  in  whose  custody  or  under  whose  supervision  the  young 
person  is  placed  or  to  any  other  person  who  is  directly  assisting  in  the  care 

or  treatment  of  the  young  person."  Access  to  the  report  may  have  an  obvious 

benefit  for  those  dealing  with  the  young  person,  and  further  obviates  the  need 
for  those  jersons  to  contact  again  those  who  contributed  information  to  the 
original  report  (e.g.  parents,  the  victim,  employers),  sparing  them 
inconvenience  and  potential  embarrassment  or  unpleasantness. 

If  a  copy  of  a  report  is  released  by  a  provincial  director  under 
subs.  14(9),  the  privacy  of  the  young  person  is  still  protected  by  subss.  40(4) 
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and  46(2);  copies  of  the  report  are  not  to  be  released  to  unauthorized  persons, 
nor  is  information  to  be  improperly  disclosed.  Further,  all  copies  of  the 
report  are  subject  to  the  destruction  provisions  of  s.  45. 

Inadmissibility  of  statements:  s.  14(10) 

Pursuant  to  subs.  14(10)  of  the  Y.Q.A. ,  statements  made  by  a  young 
person  in  the  course  of  the  preparation  of  a  pre-disposition  report  in  respect 
of  the  young  person  are  not  "admissible  in  evidence  against  him  in  any  civil  or 
criminal  proceedings  except  in  proceedings"  under  s.  16  (transfer  to  ordinary 
court),  or  s.  20  (disposition)  or  ss.  28  to  33  (disposition  review).  The 
purpose  of  subs.  14(10)  is  to  ensure  that  statements  made  by  the  young  person 
for  the  purpose  of  preparing  a  report  are  used  for  the  purposes  for  which  they 
were  intended.  For  exanple,  if  a  young  person  admits  complicity  in  criminal 
activity  not  arising  out  of  the  charge  for  which  the  report  is  being  prepared, 
such  an  admission  is  "privileged"  and  cannot  be  used  against  the  young  person 
in  other  proceedings;  further,  as  indicated  above  in  the  discussion  of  subs. 
14(2),  it  is  generally  considered  inproper  to  include  such  information  in  a 
pre-^disposition  report. 

The  purpose  of  subs.  14(10)  is  to  protect  the  young  person  against 
self-incrimination,  and  to  encourage  open  communication  between  the  author  of 
the  report  and  the  young  person. 
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Introduction 

Subsection  15(1)  of  the  Y.Q.A.  provides  that  as  a  rule  a  youth  court 
judge  who,  prior  to  an  adjudication,  examines  a  pre-disposition  report  or  hears 
a  transfer  application  under  s.  16  of  the  Y.Q.A.  shall  not  continue  to  deal 
with  the  case  thereafter.  This  is  to  prevent  any  possibility  that  a  judge  may 
be  predisposed  by  any  information  he  receives,  or  that  there  is  any  appearance 
of  such  predisposition. 

Subsection  15(2)  provides  an  exception  to  the  general  rule  if  the 
young  person  and  prosecutor  both  consent  and  the  judge  is  satisfied  that  he  has 
not  been  predisposed  by  any  information  received. 

Section  15 


15.(1)  Disqualification  of  judge.  Subject  to  subsection  (2),  a 
youth  court  judge  who,  prior  to  an  adjudication  in  respect  of  a  young 
person  charged  with  an  offence,  examines  a  {re-disposition  report 
made  in  respect  of  the  young  person,  or  hears  an  application  under 
section  16  in  respect  of  the  young  person,  in  connection  with  that 
offence  shall  not  in  any  capacity  conduct  or  continue  the  trial  of 
the  young  person  for  the  offence  and  shall  transfer  the  case  to 
another  judge  to  be  dealt  with  according  to  law. 

(2)  Exception.  A  youth  court  judge  may,  in  the  circumstances 
referred  to  in  subsection  (1),  with  the  consent  of  the  young  person 
and  the  prosecutor,  conduct  or  continue  the  trial  of  the  young  person 
if  the  judge  is  satisfied  that  he  has  not  been  predisposed  by 
information  contained  in  the  pre-disposition  report  or  by 
representations  made  in  respect  of  the  application  under  s.  16. 


Disqualification  of  judge:  s.  15(1) 


Subsection  15(1)  provides  that,  subject  to  subs.  15(2),  a  youth  court 

judge  who,  prior  to  an  adjudication  in  respect  of  an  offence, 

(1)  examines  a  pre -disposition  report  made  in  respect  of  the  young 
person  in  connection  with  that  offence,  or 
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(2)  hears  a  transfer  application  under  s.  16  of  the  Y.O.A.  in 

respect  of  that  offence, 

shall  not  "in  any  capacity  conduct  or  continue  the  trial  of  the  young  person" 
for  that  offence,  and  shall  transfer  the  case  to  another  judge  to  be  dealt  with 
according  to  law. 

Hie  purpose  for  this  general  rule  is  to  ensure  that  a  judge  is  not 
predisposed  in  rendering  an  adjudication  in  regard  to  a  specific  charge,  by 
information  received  in  a  pre-disposition  report  or  transfer  application,  in 
respect  of  that  charge.  This  is  important  not  only  to  ensure  that  justice  is 
done,  but  also  to  ensure  that  justice  appears  to  be  done. 

At  a  transfer  hearing  under  s.  16,  a  youth  court  judge  may  receive 
evidence  of  the  "seriousness"  and  "circumstances"  of  an  alleged  offence; 
hearsay  and  other  inadmissible  evidence  may  be  received  at  a  transfer  hearing. 
Further,  other  highly  prejudicial  information  may  be  revealed  at  a  transfer 
hearing,  for  example,  concerning  a  young  person's  previous  convictions.  All  of 
this  information  may  be  highly  relevant  to  a  transfer  hearing,  but  prejudicial 
and  irrelevant  to  an  adjudication. 

A  pre-disposition  report  may  also  contain  hearsay  evidence  and 
incriminating  statements  by  the  accused  concerning  the  circumstances  of  an 
offence,  and  other  prejudicial  information  not  relevant  to  an  adjudication.  A 
pre-disposition  report  will  usually  be  read  by  a  judge  in  connection  with  a 
transfer  hearing;  subs.  16(3)  requires  a  judge  to  read  a  pre-disposition  report 
in  considering  a  transfer  application.  There  iray  also  be  other  circumstances 
in  which  a  judge,  through  inadvertence  or  otherwise,  reads  a  pre-disposition 
report  prior  to  adjudication;  this  should  rarely  occur  as,  apart  from  a 
transfer  hearing,  a  pre-disposition  report  should  only  be  ordered  after  an 
adjudication. 

Subsection  15(1)  requires  a  disqualified  judge  to  not  "in  any 
capacity  conduct  or  continue  the  trial  of  the  young  person  for  the  offence." 
This  means  that  if  the  case  is  not  transferred,  he  is  disqualified  from  dealing 
with  the  case  in  youth  court.  This  also  means  that  if  a  youth  court  judge  also 
sits  as  a  judge  in  ordinary  (adult)  court  and  he  orders  the  case  transferred  to 
ordinary  court,  he  cannot  deal  with  the  case  in  ordinary  court. 

It  is  clear  from  the  wording  and  punctuation  of  subs.  15(1)  that  a 
judge  who  conducts  a  transfer  hearing  or  reads  a  pre-disposition  report  in 
connection  with  one  offence  is  not  disqualified  from  dealing  with  the  young 
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person  in  connection  with  another  offence.  It  is  quite  common  for  a  judge  to 
render  an  adjudication  and  disposition  in  regard  to  a  person  who  has  been 
convicted  by  the  same  judge  on  other  charges.  It  is  only  improper  for  a  judge 
to  deal  with  a  case  if  there  is  "a  reasonable  apprehension  of  bias",  and  it  is 
clear  that  mere  familiarity  with  the  accused  based  on  previous  charges  is  not 
in  itself  sufficient  grounds  to  apprehend  bias.  In  Bar the  v.  R. ,  [1964]  2 

C.C.C.  269,  45  D.L.R.  (2d)  612,  41  C.R.  47  (Que.  C.A.),  the  accused  sought  a 

writ  of  prohibition  to  prevent  his  trial  for  conspiracy  from  being  heard  before 
a  judge  who  had  already  tried  other  members  of  the  same  conspiracy;  the  Quebec 
Court  of  Appeal  rejected  the  suggestion  of  bias.  The  court  noted  that  judges 
often  hear  inadmissible  evidence  at  a  voir  dire,  and  they  are  relied  upon  to 
ignore  this  evidence  in  disposing  of  the  case;  Hyde  J.  stated  (at  C.R.  50): 
'"Ihe  ability  to  judge  a  case  only  on  the  legal  evidence  adduced  is  an  essential 

part  of  the  judicial  process."  To  the  same  effect,  see  Huziak  v.  Andrychuk 

(1977),  1  C.R.  (3d)  132  (Sask.  Q.B.). 

I  Exception  to  disqualification:  s.  15(2) 

There  is  an  exception  to  subs.  15(1)  found  in  subs.  15(2)  of  the 

Y.O.A.  which  allows  a  judge  who,  prior  to  an  adjudication,  has  read  a 
pre -disposition  report  in  connection  with  an  offence  or  heard  a  transfer 
application  in  regard  to  that  offence,  to  continue  to  deal  with  the  charge. 
Under  subs.  15(2)  both  the  young  person  and  the  prosecutor  must  consent  to  the 
judge  continuing  or  conducting  the  trial.  Further,  the  judge  himself  must  be 
"satisfied  that  he  has  not  been  predisposed  by  information"  contained  in  the 
pre-disposition  report  or  received  in  the  course  of  a  transfer  application. 

If  the  issue  of  disqualification  arises  and  the  young  person  is  not 

represented  by  counsel,  the  judge-  should  be  especially  concerned  that  the 

consent  of  the  young  person  to  his  continuing  to  deal  with  the  case  is  given 
freely  and  with  full  comprehension  of  its  significance.  The  judge  may  wish  to 
encourage  the  young  person  to  obtain  counsel  and  to  exercise  his  right  to  have 
the  court  direct  that  counsel  be  appointed  pursuant  to  subs.  11(4)  of  the 

Y.O.A. 

^  In  deciding  whether  he  is  satisfied  that  he  is  not  "predisposed"  by 

information  received,  the  judge  will  ultimately  have  to  assess  his  cwn  state  of 
mind.  Important  factors  may  include:  the  nature  of  the  information  received; 
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the  seriousness  of  the  charge  the  young  person  faces;  and  the  nature  of  the 
proceedings  the  judge  will  be  required  to  conduct,  for  example  conducting  a 
full  trial  versus  accepting  a  guilty  plea.  Clearly,  if  a  judge  is  going  to 
continue  to  deal  with  a  case,  in  rendering  his  adjudication  he  must  not 
consider  any  of  the  information  received  at  the  transfer  hearing  or  through  the 
pre-disposition  report.  As  Barthe  and  Huziak,  cited  above,  indicate,  it  is 
accepted  that  in  rendering  an  adjudication,  members  of  the  judiciary  generally 
have  the  ability  to  exclude  from  their  consideration  matters  not  properly 
before  the  court. 


TRftiCFER  TO  ORDIMRRY  COURT  :  SECTIONS  16  &  17 


Introduction 


One  of  the  most  serious  decisions  which  may  affect  a  young  person 
facing  charges  under  the  Y.Q.A.  is  to  have  his  case  transferred  to  ordinary 
court  under  s.  16.  If  a  transfer  order  is  made,  the  young  person  is  thereafter 
dealt  with  as  an  adult;  this  includes  the  possibility  of  incarceration  in  an 
adult  correctional  facility  without  the  time  limitations  on  disposition  found 
in  s.  20  of  the  Y.Q.A.  In  limited  circumstances,  it  is  felt  that  the  broader 
interests  of  criminal  as  distinct  from  juvenile  justice  must  take  precedence, 
that  the  interests  of  society  must  bo  the  governing  factor.  This  procedure 
provides  a  safety  valve  for  dealing  with  difficult  cases,  particularly  where 
public  protection  is  at  issue. 

The  Juvenile  Delinquents  Act  provides  for  a  transfer  procedure: 

9.(1)  Where  the  act  complained  of  is,  under  the  provisions 
of  the  Criminal  Code  or  otherwise,  an  indictable  offence, 
anti  the  accused  child  is  apparently  or  actually  a/er  the 
age  of  fourteen  years,  the  court  may,  in  its  discretion, 
order  the  child  to  be  proceeded  against  by  indictment  in 
the  ordinary  court  in  accordance  with  the  provisions  of  the 
Criminal  Code  in  that  behalf;  but  such  course  shall  in  no 
case  1x5  foL  lowed  unless  the  court  is  of  the  opinion  that 
the  good  of  the  child  and  the  interest  of  the  community 
demand  it. 


Tli  is  provision  of  the  J.D.A.  resulted  in  a  considerable  amount  of 
jurisprudence,  concerning  a  number  of  substantive  and  procedural  issues.  An 
oft-quoted  passage  from  Mr.  Justice  MacKinnon,  in  R.  v.  Mero  (1976),  13  O.R. 
(2d)  215,  30  C.C.C.  (2d)  497,  70  D.L.R.  (3d)  551  (C.A.  )  is  representative  of 
judicial  pronouncements  on  the  nature  of  transfer  under  the  J.D.A.  (at  C.C.C. 
504): 

"Parliament  lias  made  its  intention  clear  as  to  the 
interpretation  and  application  of  the  Act  when,  in  s.  38 
[of  the  J.D.A. ]  it  directs  that  the  courts  should,  except 
in  the  clearest  of  cases  otherwise,  treat  the  juvenile 
delinquent  not  as  a  criminal  but  as  a  misdirected  and 
misguided  child  who  needs  aid,  encouragement,  help  and 
assistance.  To  direct  that  such  a  child  be  proceeded 
against  by  indictment  in  the  ordinary  courts  can  only  be 
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ordered  where  the  court  is  of:  the  opinion  that  both  tire 
goal  of  the  child  and  the  interest  of  the  community  demand 
it.  The  Shorter  Oxford  English  Dictionary  defines  "demand" 
as  :  "to  ask  for  peremptorily,  imperiously  or  urgently", 
and  the  noun  is  t Herein  defined  as  :  "an  urgent 
requirement".  By  this  language  Parliament  has  emphasized, 
it  seems  to  me,  that  such  an  order  should  only  be  made 
where  the  crime  is  of  a  most  serious  nature  and  the 
criminal  and  other  record  of  the  child  supports  no  other 
recourse  or  solution.  The  verb  "demands"  is  a  powerful 
one,  and  with  respect,  I  am  of  the  opinion  that  the  courts 
below  failed  to  give  it  sufficient  weight  in  the  context  of 
the  legislation,  in  particular  s.  38,  and  of  all  the  facts 
of  this  case". 

In  practice  the  actual  application  of  the  standard  articulated  in  Mero  has 
varied  considerably  under  the  J.D.A,  In  some  provinces,  like  Ontario, 
transfers  have  been  very  rare,  but  in  other  provinces,  such  as  Manitoba  where 
the  J.D.A.  applies  to  youths  up  to  the  age  of  eighteen,  transfers  have  been 
more  common. 

The  Young  Offenders  Act  is  intended  to  ensure  more  uniformity  and  a 
more  realistic  approach  to  transfer,  and  also  to  resolve  certain  procedural 
dilemmas  concerning  the  process.  The  standard  articulated  by  the  Y.O.A. 
requires  the  court  to  consider  "the  interest  of  society  and  having  regard  to 
the  needs  of  the  young  person."  This  recognizes  that  the  primary  concern  in  a 
transfer  situation  is  the  interests  of  society;  however,  the  needs  of  the 
young  person  in  terms  of  treatment  and  the  protections  afforded  him  under  the 
Y.O.A.  must  also  be  taken  into  account.  The  application  of  the  principle  that 
society  is  to  be  protected  is  to  be  tempered  by  a  consideration  of  the  needs  of 
the  young  person. 

There  are  a  number  of  provisions  in  the  Y.O.A.  which  will  modify  the 
present  practice  under  the  J.D.A.,  and  which  should  ensure  that  only 
appropriate  cases  are  transferred  to  ordinary  court.  These  include  : 

-  a  narrower  range  of  offences  than  under  the  J.D.A. , 
subs.  16(1); 

-  the  young  person  and  his  parents  have  a  right  to  make 
representations,  subs.  16(1); 

-  age  of  the  young  person  is  determined  at  the  commission 
of  the  offence,  subs.  16(1); 
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-  judicial  discretion  is  more  structured  than  under  the 
J.D.A. ,  with  a  minimum  list  of  factors  to  be  considered, 
subs.  16(2); 

-  consideration  of  a  pre -disposition  report  is  mandatory, 
subs.  16(3); 

-  the  youth  court  judge  must  give  reasons,  subs.  16(5); 

-  a  statutory  right  of  review  exists,  subs.  16(9); 

-  the  young  person  has  a  right  to  counsel,  para.  ll(3)(b). 

Section  16 


16.(1)  Transfer  to  ordinary  court.  At  any  time  after  an 
information  is  laid  against  a  young  person  alleged  to  have, 
after  attaining  the  age  of  fourteen  years,  ooranitted  an 
indictable  offence  other  than  an  offence  referred  bo  in  section 
483  of  the  Criminal  Code  but  prior  to  adjudication,  a  youth 
court  may,  on  application  of  the  young  person  or  his  oounsel,  or 
|  the  Attorney  General  or  his  agent,  after  affording  both  parties 

'  and  the  parents  of  the  young  person  an  opportunity  to  be  heard, 

if  the  court  is  of  the  opinion  that  in  the  interest  of  society 
and  having  regard  bo  the  needs  of  the  young  person,  the  young 
person  should  be  proceeded  against  in  ordinary  court,  order  that 
the  young  person  be  so  proceeded  against  in  accordance  with  the 
law  ordinarily  applicable  bo  an  adult  charged  with  the  offence. 

(2)  Considerations  by  youth  court.  In  considering  an 
application  under  subsection  (1)  in  respect  of  a  young  person,  a 
you tli  court  shall  take  into  account 

(a)  the  seriousness  of  the  alleged  offence  and  the 
circumstances  in  vhich  it  was  allegedly  ooranitted; 

(b)  the  age,  maturity,  character  and  background  of  the 
young  person  and  any  record  or  summary  of  previous  findings 
of  delinquency  under  the  Juvenile  Delinquents  Act  or 
previous  findings  of  guilt  under  this  or  any  other  Act  of 
Parliament  or  any  regulation  made  thereunder; 

(c)  the  adequacy  of  this  Act,  and  the  adequacy  of  the 
Criminal  Code  or  other  Act  of  Parliament  that  would  apply 
in  respect  of  the  young  person  if  an  order  were  made  under 
subsection  (1),  to  meet  the  circumstances  of  the  case; 

(d)  the  availability  of  treatment  or  correctional 
resources; 
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(e)  any  representations  made  to  the  court  by  or  on  behalf 
of  the  young  person  or  by  the  Attorney  General  or  his 
agent;  and 

(f)  any  other  factors  that  the  court  considers  relevant. 

(3)  Pre -^disposition  reports.  In  considering  an  application 
under  subsection  (1),  a  youth  court  shall  consider  a 
pre-disposition  report. 

(4)  Where  young  person  on  transfer  status.  Notwithstanding 
subsections  (1)  and  (3),  where  an  application  is  node  under 
subsection  (1)  by  the  Attorney  General  or  his  agent  in  respect 
of  an  offence  alleged  to  have  been  committed  by  a  young  person 
while  the  young  person  was  being  proceeded  against  in  ordinary 
court  pursuant  to  an  order  previously  made  under  that  subsection 
or  serving  a  sentence  as  a  result  of  proceedings  in  ordinary 
court,  the  youth  court  may  make  a  further  order  under  that 
subsection  without  a  hearing  and  without  considering  a 
pre-disposition  report. 

(5)  Court  to  state  reasons.  Where  a  youth  court  makes  an  order 
or  refuses  to  make  an  order  under  subsection  (1),  it  shall  state 
the  reasons  for  its  decision  and  the  reasons  shall  form  part  of 
the  record  of  the  proceedings  of  the  youth  court. 

(6)  No  further  applications  for  transfer.  Where  a  youth  court 
refuses  to  nake  an  order  under  subsection  (1)  in  respect  of  an 
alleged  offence,  no  further  application  may  be  made  under  this 
section  in  respect  of  that  offence. 

(7)  Effect  of  order  under  subsection  (1).  Where  an  order  is 
made  under  subsection  (1),  proceedings  under  this  Act  shall  be 
discontinued  and  the  young  person  against  whom  the  proceedings 
are  taken  shall  be  taken  before  the  ordinary  court. 

(8)  Jurisdiction  of  ordinary  court  limited.  Where  an  order  is 
made  under  subsection  (1)  that  a  young  person  be  proceeded 
against  in  ordinary  court  in  respect  of  an  offence,  that  court 
has  jurisdiction  only  in  respect  of  that  offence  or  an  offence 
included  therein. 

(9)  Review  of  youth  court  decision.  Subject  to  subsection  (11), 
an  order  made  in  respect  of  a  young  person  under  subsection  (1) 
or  a  refusal  to  make  such  an  order  shall,  on  application  of  the 
young  person  or  his  counsel  or  the  Attorney  General  or  his  agent 
made  within  thirty  days  after  the  decision  of  the  youth  court, 
be  reviewed  by  the  superior  court  and  that  court  may,  in  its 
discretion,  confirm  or  reverse  the  decision  of  the  youth  court. 
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(10)  Review  of  superior  court  decision.  A  decision  made  in 
respect  of  a  young  person  by  a  superior  court  under  subsection 
(9)  may,  on  application  of  the  young  person  or  his  counsel  or 
the  Attorney  General  or  his  agent  made  within  thirty  days  after 
the  decision  of  the  superior  court,  with  the  leave  of  the  court 
of  appeal,  be  reviewed  by  that  court,  and  the  court  of  appeal 
may,  in  its  discretion,  confirm  or  reverse  the  decision  of  the 
superior  court. 

(11)  Where  the  youth  court  is  a  superior  court.  In  ary 

province  where  the  youth  court  is  a  superior  oourt,  a  review 
under  subsection  (9)  shall  be  made  by  the  oourt  of  appeal  of  the 
province. 

(12)  Extension  of  time  to  make  application.  A  oourt  bo  which 
an  application  is  made  under  subsection  (9)  or  (10)  may  at  ary 
tine  extend  the  time  within  which  the  application  may  be  made. 

(13)  Notice  of  application.  A  person  who  proposes  to  apply  for 
a  review  under  subsection  (9)  or  (10)  or  for  leave  bo  apply  for 
a  review  under  subsection  (10)  shall  give  notice  of  his 
application  for  a  review  or  for  leave  bo  apply  for  a  review  in 
such  manner  and  within  such  period  of  time  as  may  be  directed  by 
rules  of  oourt. 

(14)  Form  of  transfer  to  ordinary  court.  An  order  made  under 
subsection  (1)  may  be  in  Form  6. 


Time  of  application:  s.!6(l) 

An  application  may  be  made  at  any  time  after  an  information  has  been 
laid  and  prior  to  adjudication.  Subsection  20(3)  of  the  J .D.A.  allowed  an 
application  for  transfer  even  after  disposition. 

Age  of  young  person:  s.  16(1) 

The  young  person  must  be  alleged  to  have  committed  the  offence  after 
attaining  the  age  of  fourteen.  Some  jurisprudence  under  the  J .D.A.  took  the 
relevant  date  for  the  determination  of  age  to  be  the  date  of  a  transfer 
hearing;  this  jurisprudence  is  not  applicable  under  the  Y.O.A. 
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Types  of  offence:  s.  16(1) 

Subsection  16(1)  requires  that  a  young  person  be  alleged  to  have 
committed  an  indictable  offence  other  than  one  referred  to  in  s.  483  of  the 
Criminal  Code,  after  having  attained  the  age  of  fourteen.  The  indictable 
offences  referred  to  in  s.  483  for  which  a  young  person  cannot  be  transferred 
include:  theft,  obtaining  by  false  pretenses,  fraud  and  possession  of  stolen 
property  where  the  subject  matter  of  the  offence  is  worth  less  then  $200.00, 
and  a  number  of  other  less  serious  offences.  A  young  person  cannot  be 
transferred  to  adult  court  for  a  purely  summary  offence.  In  R,  v.  K.J.H. 
(1980),  5  Man.  R.  (2d)  14  (Q.B.)  it  was  held  that  there  could  be  a  transfer 
application  in  regard  to  a  hybrid  offence,  an  offence  for  which  the  Crown  has 
an  election  to  proceed  summarily  or  by  indictment.  This  follows  from  the 
Interpretation  Act,  R.S.C.  1970,  c.  1-23,  s.  27(1) (a),  which  deems  hybrid 
offences  to  be  indictable  unless  the  Crcwn  elects  otherwise,  and  the  decision 
in  K.J.H.  should  probably  be  followed  under  the  Y.Q.A.  (but  see  to  the 
contrary,  R.  v.  B.  (1979),  51  C.C.C.  (2d)  251  (B.C.S.C)). 

Who  may  apply?  s.  16(1) 

An  application  for  transfer  my  be  brought  by  the  Attorney  General  or 
his  agent,  but  not  by  a  private  prosecutor.  The  application  may  also  be 
brought  by  the  young  person  or  his  counsel,  who  may,  for  example,  be  seeking 
such  advantages  of  ordinary  court  as  a  preliminary  inquiry  or  a  jury  trial. 
Subsection  16(1)  reverses  the  effect  of  such  decisions  as  R.  v.  Metz,  [1977]  5 
W.W.R.  374,  36  C.C.C.  (2d)  22  (Man.  C.A.)  and  makes  clear  that  a  judge  may  not 
initiate  an  application  on  his  own. 

"Opportunity  to  be  heard":  s .  16(1) 

Subsection  16(1)  specifies  that  the  transfer  decision  shall  be  made 
after  affording  the  prosecutor,  the  young  person  and  the  parents  of  the  young 
person  "an  opportunity  to  be  heard."  The  Y.Q.A.  does  not  specify  what  kind  of 
a  hearing  must  te  held,  but  decisions  under  the  J.D.A.  suggest  that  all  of 
those  mentioned  have  a  right  to  be  present,  to  call  evidence,  to  cross-examine 
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witnesses,  to  examine  all  o£  the  documents  which  the  court  receives  and  to  make 

submissions  before  a  decision  is  made.  In  R.  v.  F.J.Y.  (unreported  decision) 

Ont.  Prov.  Ct.  (Fam.  Div.),  Nov.  30,  1979,  Andrews  C.J.  Prov.  Ct.  stated  that 

in  regard  to  a  J.D.A.  s.  9  application: 

"The  transfer  itself  is  not  strictly  of  a  judicial  nature. 

It  is  more  an  administrative  proceeding. .. .In  effect,  the 
Court  is  not  bound  to  observe  the  strict  rules  of  trial 
procedure,  but  must  at  least  observe  the  rules  of  natural 
justice. .. .The  Court  may  receive  hearsay  evidence  at  a 
hearing  of  this  kind,  but,  of  course  cannot  base  its 
evidence  solely  upon  it.... The  Court,  of  course  must  never 
base  its  decision  upon  secret  or  undisclosed  information  or 
upon  matters  that  iray  be  solely  in  the  personal  knowledge 
of  the  judge." 

See  also  R.  v.  Arbuckle,  [  1967 j  3  C.C.C.  380,  59  W.W.R.  605  (B.C.C.A.);  and 
R.  y.  F.  (1974),  20  C.C.C.  (2d)  11  (B.C.S.C.).  It  would  seem  that  the 
characterization  of  the  transfer  process  put  forth  by  these  decisions  under  the 
J.D.A. ,  is  applicable  to  the  Y.O.A.  For  example,  subs.  16(3)  requires  a 
pre-disposition  report  to  be  considered  by  a  court  at  a  transfer  hearing;  such 
a  report  will  invariably  be  filled  with  hearsay  comments  which  would  be 
inadmissible  under  a  strict  application  of  the  rules  of  evidence. 

Paragraph  11( 3) (b)  of  the  Y.O.A.  provides  that  where  a  young  person 
is  not  represented,  the  judge  presiding  at  a  transfer  hearing  must  advise  the 
young  person  of  his  right  to  be  represented  by  counsel,  and  give  him  a 
reasonable  opportunity  to  obtain  counsel.  Further,  under  subs.  11(4)  &  (5)  if 
the  young  person  wishes  to  obtain  counsel  but  is  unable  for  any  reason  to 
do  so,  the  judge  shall  direct  that  representation  be  arranged  under  the 
auspices  of  provincial  authorities.  Given  the  very  serious  nature  of  a 
transfer  application,  a  young  person  should  generally  be  represented  by 
counsel,  and  not  for  example  merely  assisted  by  an  adult  under  subs.  11(7). 

The  transfer  decision:  s.  16(1) 


The  transfer  decision  is  one  of  the  most  important  with  which  a  youth 
court  is  faced.  The  court  must  be  "of  the  opinion  that  in  the  interest  of 
society  and  having  regard  to  the  needs  of  the  young  person,"  the  young  person 
should  be  proceeded  with  in  ordinary  court.  The  words  of  subs.  16(1)  of  the 
Y.O.A.  are  not  dissimilar  to  those  found  in  subs.  9(1)  of  the  J.D.A. ,  but  there 
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is  very  clearly  a  major  change  in  emphasis.  The  phrasing  of  subs.  16(1) 
indicates  that  the  "interest  of  society"  is  of  pr unary  importance,  although  the 
needs  of  the  young  person  are  also  to  be  considered  and  balanced  against  the 
interest  of  society. 

In  considering  a  transfer  application,  the  youth  court  must  take  into 
account  all  the  factors  listed  in  subs.  16(2),  and  also  consider  and  apply  the 
general  principles  articulated  in  s.  3  of  the  Y.O.A.  It  is  submitted  that  if 
the  prosecutor  seeks  transfer,  then  the  onus  is  upon  the  Crown  to  satisfy  the 
Court  that  transfer  is  appropriate,  and  tin  is  onus  is  a  heavy  one.  It  is 
clearly  in  the  interest  of  society  to  be  protected  from  criminal  activity 
(para.  3(1) (b)),  and  this  may  often  suggest  that  transfer  to  adult  court  is 
appropriate  in  the  case  of  a  serious  offence,  as  longer  custodial  sentences  can 
be  imposed.  On  the  other  hand,  both  society  and  the  young  offender  have  an 
interest  in  rehabilitation  so  as  to  ensure  that  the  young  person  commits  no 
further  offences.  This  objective  is  generally  more  likely  to  be  achieved  if 
the  young  person  is  not  transferred,  but  rather  kept  in  a  system  where  staff, 
facilities  and  programs  are  specifically  directed  towards  the  young  person's 
level  of  development  and  maturity  and  where  he  will  be  given  special 

opportunities  for  rehabilitation  (para.  3(1) (c) ). 

If  the  young  person  applies  for  transfer,  usually  for  tactical 
reasons  such  as  a  preference  for  a  jury  trial,  then  it  is  submitted  the  onus 
should  be  upon  him  to  satisfy  the  court  that  this  is  appropriate.  In  such 
circumstances,  however,  it  is  submitted  that  the  onus  may  not  be  a  high  one,  as 
the  young  person  should  have  the  right  to  be  able  to  indicate  a  desire  to  waive 

the  special  protections  afforded  in  youth  court  (see  para.  3(1)  (e)  and  para. 

16(2) (c)).  The  interest  of  society  and  needs  of  the  young  person  for  a  trial 
in  ordinary  court  may  coincide.  It  is  clear,  however,  that  transfer 

applications  are  not  simply  a  matter  of  consent.  The  young  person  does  not 
have  "an  election,"  and  the  court  has  a  duty  to  form  an  opinion  that  a  transfer 
is  appropriate. 
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Effect  of  transfer:  s.  16 ( I ) 

Where  a  transfer  order  is  made  in  respect  of  a  charge  facing  a  young 
person,  that  charge  is  then  proceeded  with  in  "ordinary  court"  in  accordance 
with  the  law  ordinarily  applicable  to  an  adult  charged  with  the  offence. 
"Ordinary  court"  is  defined  in  s.  2  of  the  Y.O.A.  to  mean  that  court  "which 
would  have  jurisdiction  in  respect  of  an  offence  alleged"  but  for  the  Y.O.A. 
Depending  on  the  offence,  the  matter  could  be  dealt  with  by  a  magistrate,  a 
judge  alone  or  a  judge  and  jury;  in  most  instances  the  accused  young  person 
will  have  an  election  in  ordinary  court  as  to  the  method  of  trial.  If  a  young 
person  is  transferred  to  ordinary  court  under  s.  16  of  the  Y.O.A.  the  rules  of 
procedure  applicable  to  adults  will  apply.  As  s.  73  of  the  Y.O.A.  repeals  s. 
441  of  the  Criminal  Code,  the  proceedings  will  be  open  to  the  public;  under 
certain  circumstances  defined  in  s.  442  of  the  Code,  as  amended  by  s.  74  of  the 
Y.O.A. ,  the  public  may  be  excluded  in  proceedings  under  the  Code.  A  young 
person  convicted  in  ordinary  court  faces  sentence  under  the  provisions  of  the 
Code,  or  other  relevant  statute,  such  as  the  Narcotics  Control  Act.  The  judge 
in  ordinary  court  sentencing  a  young  person  who  has  been  transferred  will 
presumably  consider  age  as  an  important  factor,  but  generally  the  sentencing 
principles  applicable  to  adults  will  apply;  see  R.  v.  Chamberlain  (1974),  22 
C.C.C.  (2d)  361  (Ont.  C.A. ) .  Thus  a  young  person  might  face  a  sentence  of  life 
imprisonment  in  an  adult  facility  after  transfer,  depending  of  course  on  the 
maximum  sentence  for  the  offence  find  the  sentence  actually  imposed .  Section 
660.1  of  the  Criminal  Code,  as  amended  by  s.  75  of  the  Y.O.A. ,  allows  the  adult 
and  juvenile  correctional  authorities  to  place  in  a  facility  for  young  persons, 
a  young  person  sentenced  to  an  adult  facility  after  transfer.  A  judge  in 
ordinary  court  cannot  directly  sentence  a  young  person  to  a  facility  for  young 
persons,  although  he  would  not  be  precluded  fran  making  such  a  recommendation 
to  correctional  authorities. 

Considerations  by  Youth  Court:  s.  16(2) 

Subsection  16(2)  contains  a  number  of  factors  which  a  youth  court 
must  take  into  account  in  considering  an  application  under  subs.  16(1).  Under 
s.  9  of  the  J.D.A. ,  courts  have  often  considered  all  or  a  number  of  the 
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criteria  listed  in  subs.  16(2),  although  not  specifically  required  to  do  so. 
See,  for  example.  Re  B.  and  M.  (1975),  33  C.R.N.S.  362  (Ont.  Prov.  Ct.);  and  Re 
N .N.C. ,  (1978)  6  R.F.L.  (2d)  254  (Alta.  Juv.  Ct. ) . 

Seriousness  and  circumstances  of  alleged  offence:  s.  16(2) (a) 

Under  the  Y.Q.A.  the  youth  court  must  consider  the  seriousness  of  the 
offence  when  deciding  whether  to  transfer.  Some  decisions  under  the  J.D.A. 
seem  to  suggest  that  in  certain  very  serious  cases  like  murder,  transfer  is 
obligatory.  However,  as  noted  in  R.  v.  Smith  (1975),  28  C.C.C.  (2d)  368,  by 
O'Sullivan  J.A.  in  dissent.  Parliament  has  not  statutorily  required  transfer 
for  any  particular  offence;  the  seriousness  of  the  offence  is  merely  one  factor 
the  court  is  to  consider.  The  jurisprudence  under  the  J.D.A.  suggests  that  in 
assessing  the  "seriousness  ...  and  circumstances"  of  the  offence,  the  court  may 
consider: 

the  alleged  offence  itself,  including  maximum  sentence  for  adults; 

the  degree  of  violence,  injury  or  damage  to  property; 

the  effect  of  the  alleged  offence  on  the  victim,  and  society  in 
general ; 

-  general  or  local  crime  problems;  and 

the  apparent  attitude  of  the  alleged  offender,  e.g.  callousness. 

The  court  apparently  need  not  be  satisfied,  beyond  a  reasonable  doubt  or 
otherwise,  that  the  offence  actually  occurred.  Rather,  it  seems  that  the  court 
is  to  consider  evidence  including  hearsay  evidence,  about  the  alleged  offence, 
and  for  the  purposes  of  the  transfer  decision  accept  the  allegations. 

"Age,  maturity,  character  ...  background  ...  and  record":  s.  16(2) (b). 

Paragraph  16(2) (b)  makes  clear  that  the  youth  court  is  to  consider 
the  individual  young  person,  his  age,  maturity,  character  and  background,  and 
not  simply  his  offence,  when  deciding  a  transfer  application.  Some  of  this 
information  should  be  available  through  a  pre -disposition  report;  see  subs. 
16(3).  The  more  amenable  the  young  person  seems  to  the  program  and  facilities 
of  the  juvenile  system,  the  greater  the  reluctance  the  youth  court  should  be  to 
transfer. 
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The  youth  court  is  required  to  consider  the  previous  record  of 
criminal  convictions;  the  likelihood  of  transfers  increases  with  the 
seriousness  and  length  of  the  record.  Note  that  if  a  sufficient  period  has 
elapsed  since  a  previous  conviction,  part  or  all  of  the  record  may  have  been 
destroyed  under  s.  45  of  the  Y.O.A.  and  may  not  be  used  for  any  purposes, 
including  transfer  applications. 

Adequacy  of  legislative  provisions;  s.  16(2) (c) 

Paragraph  16(2) (c)  requires  a  comparison  of  the  adequacy  of  different 
legislative  provisions  to  deal  with  the  circumstances  of  the  case,  depending  on 
whether  transfer  occurs.  A  major  consideration  in  this  regard  will  usually  be 
the  limitations  placed  on  maximum  duration  of  two  or  three  years  for 
dispositions  made  under  s.  20  of  the  Y.O.A. ;  if  it  is  felt  a  longer  period  in 
the  correctional  system  is  required,  transfer  is  necessary.  On  the  other  hand, 
if  a  youth  court  judge  wishes  to  ensure  that  a  young  person  is  placed  in  a 
juvenile  facility,  he  must  deal  with  the  youth  under  the  Y.O.A. 

A  young  person  may  seek  transfer  to  take  advantage  of  certain 
provisions  of  the  Criminal  Code,  such  as  those  providing  for  jury  trials. 

Availability  of  treatment  or  correctional  resources;  s.  16(2)(d) 

Paragraph  16(2) (d)  requires  the  youth  court  judge  to  assess  and 
corrpare  the  resources  in  the  juvenile  and  adult  systems,  which  would  be 
available  to  the  person  upon  a  finding  of  guilt.  This  provision  allows  the 
court  to  recognize  that  a  young  person  may  have  exhausted  the  resources 
available  in  the  juvenile  system.  The  judge  should  generally  receive  testimony 
or  documentary  evidence  or  hear  representations  about  the  facilities, 
particularly  in  the  juvenile  system.  It  is  inappropriate  for  the  judge  to  base 
his  assessment  on  his  own  personal  knowledge  of  the  resources,  without  at  least 
directing  the  parties  to  this  issue  and  soliciting  any  evidence  or 
represent at ions  they  may  wish  to  offer. 
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The  young  person  and  the  Crown  are  both  guaranteed  the  right  to  make 
representations  and  hence  participate  in  the  decision-making  process.  Clearly, 
counsel  can  make  representations  "on  behalf  of"  the  young  person,  but  arguably 
others,  such  as  a  social  worker,  a  relative  or  a  parent,  may  also,  with  leave 
of  the  court,  make  representations  on  his  behalf.  Any  of  these  persons  might 
well  be  called  as  part  of  the  defense's  case,  as  well  as  by  the  prosecution. 
Parents  are  assured  of  an  "opportunity  to  be  heard"  in  their  own  right  under 
subs.  16(1). 

Other  factors:  s.  16( 2) ( f ) 


Paragraph  16(2) (f)  gives  the  court  a  broad  discretion  to  consider 
"any  other  factors  that  the  court  considers  relevant."  One  factor  that  courts 
considered  under  the  J.D.A.  is  that  a  co-accused  is  an  adult.  A  trial  with  an 
adult  co-accused  can  only  occur  if  the  case  is  transferred;  see  for  example, 
R.  v.  Haig  (1970),  1  C.C.C.  (2d)  299,  [1971]  1  O.R.  75  (C.A.).  In  sone  cases 
under  the  J.D.A. ,  the  courts  considered  that  the  defence  of  insanity  might  be 
raised.  It  was  felt  that  s.  542  of  the  Criminal  Code  providing  for  confinement 
in  "strict  custody"  of  those  acquitted  by  reason  of  insanity  did  not  apply  to 
juvenile  proceedings,  and  hence  such  cases  should  be  transferred.  Under  the 
Y.O.A.  ss.  51  and  52,  it  is  clear  that  the  insanity  provisions  of  the  Criminal 
Code  apply  to  young  persons,  and  this  is  no  longer  a  reason  for  transfer. 

Pre-disposition  reports:  s.  16(3) 

Subsection  16(3)  requires  that  a  youth  court  have  a  pre-disposition 
report  prepared,  and  that  this  report  shall  be  considered  by  the  court  in 
deciding  a  transfer  application.  Defined  in  s.  2  of  the  Y.O.A. ,  a 
pre-disposition  report  means  "a  report  on  the  personal  and  family  history  and 
present  environment  of  a  young  person  made  in  accordance  with  section  14." 
Subsection  14(2)  outlines  the  minimum  contents  of  such  a  report.  Ihe  scope  of 
such  a  report  is  broad,  and  it  may  provide  a  court  with  valuable  information. 
All  of  the  provisions  of  s.  14  regarding  preparation,  disclosure  and 
presentation  of  pre-disposition  reports  apply  when  they  are  used  in  transfer 
proceedings.  Further,  as  provided  by  s.  15,  a  youth  court  judge  who  hears  an 
application  for  transfer  or  examines  a  pre-disposition  report,  cannot 
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thereafter  conduct  a  trial  in  regard  to  that  offence,  subject  to  exceptions  in 
subs.  15(2)  which  allows  a  judge  to  continue  to  preside  if  the  parties  consent 
and  the  judge  is  satisfied  he  has  not  teen  predisposed  by  the  report. 

If  appropriate,  a  youth  court  judge  may  also  order  a  medical  or 

psychological  report  under  s.  13  before  deciding  whether  to  transfer  a  young 
person. 

Dispensing  with  hearing:  s.  16(4) 

The  Y.O.A.  provides  an  expeditious  procedure  for  dealing  with  a 

transfer  application  by  the  Crcwn,  where  the  young  person  is  charged  with  an 

offence  alleged  to  have  been  committed  "while  the  young  person  was  being 

proceeded  against  in  ordinary  court  pursuant  to  an  order  previously  made"  under 
subs.  16(1),  or  "serving  a  sentence  as  a  result  of  proceedings  in  ordinary 

court"  after  transfer.  The  youth  court  may  act  on  the  written  or  oral 

application  of  the  Crown  and  need  not  hold  a  hearing  or  consider  a 

pre -disposition  report.  Subsection  16(4)  probably  reflects  present  practice, 
and  facilitates  the  process  of  dealing  with  all  charges  against  a  young  person 
in  a  single  court. 

There  are  some  qualifications  to  this  expeditious  process. 

the  subsequent  offences  must  belong  to  the  class  of  offences  to  which 
transfer  proceedings  apply  (indictable  and  not  referred  to  in  s. 

483  of  the  Code ) ; 

the  application  must  be  made  by  the  Crown;  subs.  16(4)  of  the  Y.O.A. 
does  not  apply  if  the  young  person  is  seeking  transfer; 

-  the  provision  is  permissive;  the  youth  court  still  has  the  option  of 
holding  a  hearing  or  considering  a  pre -disposition  report. 

Reasons:  s.  16(5) 


The  youth  court  must  give  reasons  either  "where  a  youth  court  makes 
an  order  or  refuses  to  make  an  order  under  subsection  (1)."  These  reasons  are 
to  form  part  of  the  record  of  the  proceedings  in  the  youth  court;  they  need  not 
be  written,  but  if  given  orally,  a  record  (mechanical  recording  or 
stenographer's  notes)  must  be  kept  to  comply  with  s.  40.  The  requirement  of 
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subs.  16(5)  emphasizes  the  importance  of  a  formal  judicial  determination  of  the 
issue,  and  facilitates  any  review  which  might  occur. 

No  further  application:  s.  16(6) 

Where  a  youth  court  refuses  to  grant  a  transfer  application,  there 
can  be  no  further  applications.  Thus,  an  applicant  for  transfer  cannot  go  from 
judge  to  judge  or  reapply  to  the  same  judge  in  attempting  to  secure  an  order. 
Where  the  applicant  is  dissatisfied  with  the  original  result,  the  proper 
procedure  is  to  apply  for  review  under  subs.  16(9). 

Effect  of  an  order:  s.  16(7)  &  (8) 


When  a  transfer  order  is  made  under  subs.  16(1),  proceedings  are 
discontinued  under  the  Y.O.A.  in  youth  court  and  the  young  person  is  dealt  with 
thereafter  in  ordinary  court.  If  the  young  person  is  acquitted  in  ordinary 
court,  proceedings  cannot  be  recommenced  in  youth  court  in  regard  to  the  charge 
dealt  with  in  ordinary  court.  The  ordinary  court  can  only  deal  with  the 
specific  offence  which  is  the  subject  of  the  transfer  order.  Other  offences 
alleged  to  have  been  committed  prior  to  or  at  the  same  time  as  the  offence  in 
respect  of  which  the  order  is  made,  remain  within  the  jurisdiction  of  the  youth 
court,  unless  a  separate  transfer  order  is  made.  Offences  which  are  alleged  to 
have  teen  committed  by  the  young  person,  subsequent  to  a  transfer 
order,  must  also  be  the  subject  of  a  separate  transfer  order,  or  dealt  with  in 
youth  court.  However,  in  regard  to  offences  alleged  to  have  teen  committed 
while  a  young  person  was  already  subject  to  a  transfer  order,  or  serving  a 
sentence  after  trial  in  an  ordinary  court,  subs.  16(4)  provides  an  expeditious 
process  for  transfer. 

Applications  may  be  made  simultaneously  in  regard  to  separate 
offences  (multiple  charges  or  counts),  and  a  single  hearing  held,  though  each 
application  must  formally  result  in  a  separate  order. 
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Review  of  transfer  order:  s.  16(9)  -  (13) 


Subsections  16(9)  to  16(13)  provide  a  process  for  reviewing  a  youth 
court's  transfer  order  or  its  refusal  to  make  such  an  order.  Subsection  16(9) 
refers  to  a  decision  being  "reviewed”.  In  R.  v.  West,  [1973]  1  O.R.  211,  20 
C.R.N.S.  15,  9  C.C.C.  (2d)  369  (C.A.),  Gale  C.J.O.  discussed  the  meaning  of  the 
term  "reviewed"  in  s.  608.1  of  the  Criminal  Code,  which  allows  review  of 
decisions  regarding  judicial  interim  release.  He  commented  that  (at  C.C.C. 
375): 

"the  review  should  take  the  general  form  of  an  ordinary  appeal  and 
not  a  hearing  de  novo  or  one  in  which  either  side  has  the  right  to 

submit  additional  material  to  the  Court  of  Appeal.  Ha/ever,  while  no 

such  right  exists,  the  Court,  as  in  appeals,  can  grant  leave  in  the 
usual  way  and  upon  the  usual  grounds  to  a  party  to  produce  new 
evidence. " 

These  remarks  would  seem  to  accurately  describe  the  review  process  contemplated 
by  subss.  16(9)  and  16(10)  of  the  Y.O.A. 

The  young  person  and  Crown  both  have  a  right  to  seek  an  initial 

review  under  subs.  16(9);  the  review  is  from  a  youth  court  to  a  superior 

court.  The  superior  court  may  "in  its  discretion,  confirm  or  reverse  the 
decision  of  the  youth  court."  In  R.  v.  Smith  (1973),  13  C.C.C.  (2d)  374,  6 
N.B.R.  (2d)  494  (S.C.  App.  Div.),  Hughes  C.J.N.B.  stated  that,  under  s.  608.1 
of  the  Code,  the  duty  of  a  court  reviewing  a  judicial  interim  release  (at 

C.C.C.  377): 

"would  appear  to  be  to  examine  the  record  judicially  and  render  the 
decision  which  we  think  should  have  been  made  by  the  Judge  of  his 
first  instance  giving  proper  regard  to  his  findings  of  fact  and  the 
inferences  he  has  drawn." 

Subsection  16(10)  provides  that  the  decision  of  a  superior  court 
reviewing  a  transfer  decision  under  s.  16(9),  may  in  turn  be  reviewed  by  the 
court  of  appeal.  The  review  by  the  court  of  appeal  is  by  leave  only,  and  is 
not  a  matter  of  right. 

"Superior  court"  and  "court  of  appeal"  are  defined  in  s.  2  of  the 
Criminal  Code  (see  also  s.  761).  In  most  provinces  the  "superior  court"  is  the 
Supreme  Court.  It  seems  likely  that  in  most  jurisdictions  the  youth  court  will 
be  a  provincial  court;  if  the  youth  court  should  be  the  superior  court,  then 
subs.  16(11)  provides  there  is  a  right  of  review  only  from  this  court  to  the 
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court  of  appeal.  There  is  no  further  right  of  review  or  appeal  beyond  the 
court  of  appeal  of  the  province  in  which  the  youth  court  sits. 

Subsections  16(9)  and  (10)  require  an  application  for  review  or  for 
leave  to  review  to  be  made  within  30  days  of  the  decision  appealed.  In  R.  v. 
Jean  B.,  [1980]  1  S.C.R.  80,  48  C.C.C.  (2d)  479n,  it  was  held  that  an 
application  was  "made"  when  it  was  filed  and  served;  there  need  not  be  an 
actual  hearing  within  the  time  specified.  Jean  B.  involved  an  interpretation 
of  s.  37  of  the  J.D.A. ,  which  governs  juvenile  delinquency  appeals,  and  would 
probably  govern  the  interpretation  of  subs.  16(9)  and  (10)  of  the  Y.O.A. 

Subsection  16(12)  gives  the  reviewing  court  the  jurisdiction  to 
extend  the  time  for  making  an  application.  Subsection  607(2)  of  the  Criminal 
Code  governs  extension  of  time  for  making  an  appeal;  the  jurisprudence  under 
that  provision  suggests  that  in  deciding  whether  to  grant  an  extension,  the 
court  will  consider  the  length  of  the  delay,  the  circumstances  of  the  delay, 
any  prejudice  resulting,  and  the  bona  f ides  of  the  party  seeking  an  extension. 

Notice  of  application:  s.  16(13) 

Subsection  16(13)  provides  that  notice  of  the  application  for  review 
or  for  leave  to  apply  for  review  shall  be  given  in  such  manner  and  within  such 
period  of  time  as  may  be  directed  by  rules  of  court.  This  contemplates  rules 
being  formulated  under  ss.  67  or  68  of  the  Y.O.A. ,  such  rules  may  be  similar  to 
those  made  under  s.  438  of  the  Code. 

Form  of  transfer  order:  s.  16(14) 


A  transfer  order  made  pursuant  to  subs.  16(1)  may  be  in  Form  6  of 
schedule  appended  to  Y.O.A.  (see  sample  on  next  page). 
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ORDER  CF  TRANSFER  TO  ORDINARY  COURT 


Canada 

Province  of  Ontario 
County  of  Queens 


Whereas  Ebvid  Smith  of  25  First  Avenue,  Anytown, 

Ontario,  being  a  young  person  within  the  meaning  of  the  Young  Offenders 
Act,  and  having  attained  the  age  of  fourteen  years,  is  alleged,  in  an 
information  sworn  on  the  3rd  day  of  June,  19  82,  to  have 
committed  the  following  offence; 

robbery;  to  wit  on  the  second  day  of  June,  1982  did  steal 
two  hundred  and  fifty  dollars  from  The  Comer  Milk  Store,  2 
West  Street,  Anytown,  Ontario  and  at  the  same  time  thereat 
did  use  threats  of  violence  contrary  to  section  303  of  the 
Criminal  Code  of  Canada; 

And  whereas  that  offence  is  an  indictable  offence  other  than  one 
referred  to  in  section  483  of  the  Criminal  Code; 

And  whereas  it  would  appear  that,  in  the  interests  of  society  and 
having  regard  to  the  needs  of  David  Smith,  he  should  be  proceeded 
with  in  ordinary  court; 

I,  Thomas  Brown,  Judge  of  the  Youth  Court  in  and  for 
the  County  of  Queens,  hereby  order  that  David  Smith  be 
proceeded  with  before  the  court  that  would,  except  for  the  Young  Offenders  Act, 
have  jurisdiction  in  respect  of  that  offence. 

Dated  this  24th  day  of  June,  19  82,  at 
Anytown  in  the  Province  of  Ontario. 


"Thomas  Brown" 


A  Judge  of  the  Youth  Court 
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Restrictions  on  Publication  at  Transfer  Hearing:  s.  17 


Section  17 


17(1)  Order  restricting  publication  of  information  presented  at 
transfer  hearing.  Where  a  youth  court  hears  an  application  for 
a  transfer  to  ordinary  court  under  section  16,  it  shall 

(a)  where  the  young  person  is  not  represented  by  counsel 
or, 

(b)  on  application  made  by  or  on  behalf  of  the  young  person 
or  the  prosecutor,  where  the  young  person  is  represented  by 
counsel, 

mke  an  order  directing  that  any  information  respecting  the 
offence  presented  at  the  hearing  shal 1  not  be  published  in  any 
newspaper  or  broadcast  before  such  times  as 

(c)  an  order  for  a  transfer  is  refused  or  set  aside  on 
review  and  the  time  for  all  reviews  against  the  decision 
has  expired  or  all  proceedings  in  respect  of  any  such 
review  have  been  ccnpleted;  or 

(d)  the  trial  is  ended,  if  the  case  is  transferred  to 
ordinary  court. 

(2)  Offence.  Every  one  who  fails  to  comply  with  an  order 
made  pursuant  to  subsection  (1)  is  guilty  of  an  offence 
punishable  on  summary  conviction. 

(3)  Meaning  of  "newspaper".  In  this  section,  "newspaper"  has 
the  meaning  set  out  in  section  261  of  the  Criminal  Code. 


Publicity  ban:  s.  17(1) 

The  publication  ton  provided  for  by  subs.  17(1)  is  intended  to 
protect  the  young  person  frcm  exposure  to  publicity,  as  do  the  provisions  of 
ss.  38  and  39  of  the  Y.O.A.  It  is  also  intended  to  ensure  that  if  a  young 
person  is  transferred  to  adult  court,  he  is  ensured  a  fair  trial.  There  may  be 
highly  prejudicial  information  revealed  at  a  transfer  hearing,  including  the 
circumstances  of  the  alleged  offence;  it  could  be  most  unfair  to  have  this 
publicly  revealed  before  a  trial  in  ordinary  court,  especially  if  there  is  to 
be  a  iury  trial.  The  rationale  behind  subs.  17(1)  of  the  Y.O.A.  is  similar  to 


158 


TRANSFER  TO  ORDINARY  COURT 


:  SH2T1(*K  If)  n  17 


that  which  piwuV:>  I  or  a  ixiblieity  tun  ui  ov  ideneo  at  a  preliminary  livjmry  m 
ordinary  court  p'rinnnal  hevto,  s.  -Is  h  . 

subsoct  ion  i  ivvjui  ros  that  when  a  t  ransl  ri  appl  icat  ion  is  mule, 

tho  you  til  vVurt  iudoo  shall  make  an  oi  dor  Uinnina  t  ho  pub  1  nut  urn  ol  any 
intormution  pivS'Onttxl  at  a  transfer  hoar  inn,  m  either  ot  tho  tolhvwnvi 
s ituat ions : 

where  the  yixma  jviuon  is.  not  represent  <\t  by  oxinsol,  jura.  1  /(l)(al; 

or 

-  where  tho  you  no  ix'rsm  is.  represent  <xl  by  oxinsol  ani  an  aj'j’l  nut  ion 
■  s  Hide  tv  tlu'  you  no  yv'rson  or  tho  j'nv.ooutor,  jura.  ll(l)(b). 


Bubsoot  ion  1 

\P  v \x's  i v't  mv  tho  youth 

murt 

Itlduo  do 

•.orot 

ion;  thus,  the 

» xi  1  y 

s  itu.it  ion  m 

.dm  eh  an  order  tvmnino  pub' 

l  IO 1  tv 

will  not 

lv 

mule  is.  where 

the 

youno  n'tuvi 

is  represent  i\i  ly  niunso 

l  and 

no 1 1  her 

tho 

youno  jxM's.on 

1  H  >1 

prosecutor  ivv  jUo  its-  a  l\m. 

’’-n  iO  tun  indor  subs.  I  hit  extends  lint  il: 

.m  or.ii  r  tor  transtor  is  tvt'usod,  v'ji*  tho  ordor  to  transtor  is  sot 
aside  ai  ivviow;  para.  I  ; ( 1  h o  1 ;  or 

d  .-.a  o:\ior  tor  trans.tor  is  nude,  until  tho  trial  in  ordtnaiy  court 
is  completed;  ixitu.  1  "ilHdh 

'ih.t  baa  m  subs.  I  '(lh  is  m  addition  to  tho  rostriotions  on 
publication  ot  intomution  ivvoal  up  tho  idont  ity  ot  youno  j  v rsons  dump'd  m 
proceed  mas  under  tho  Y.O.A.,  bound  in  s.  hi  ot  tho  Y.O.A. 


"lYibl  istiovi  ot  oi.wido.ist " 


L7_(  U_  x  ) 


Tlio  can  covers  intormat.  101  pub l  ishod  in  any  "newspaper,"  as  do fi nod  ly  s. 
tnl  ot  so  ruiunal  bode;  this  nupht  ainoo ivably  prooludo  tho  rujxurtmo  ot  a 
decisioi  si  transbor  hearnxi  in  some  law  rej.xxrts,  prior  to  tho  expiry  ot  the 
ordor  odor  . virus.  I  ~  ( l )  ( e )  or  (d ) ,  although  ono  wonders  whether  a  traditional 
law  reixvrt  would  lx'  hold  to  tv  a  "newspuixo: . "  " Broadens ti no"  is  deli nod  in  tho 

bit  o_rauo_tat_i_on  Apt,  K.s.d.  Idl'd,  o.  1-23,  s.  28  to  mean  "any  radio- 
ooaitiumioatron  [dot  ined  to  inoludo  radio  atxl  television]  in  wliicli  the 
transmissions  are  intended  tor  direct  reception  by  the  general  public." 
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Of  fence:  s.  17(2) 

Subsection  17(2)  provides  that  the  violation  of  a  subs.  17(1)  order 
is  an  offence  punishable  upon  summary  conviction  in  ordinary  court.  If  the 
identity  of  the  young  person  is  revealed  it  may  also  constitute  an  offence 
under  subs.  38(1). 

Proceedings  in  ordinary  court  after  transfer:  s.  73-74 

Section  73  of  the  Y.O.A.  repeals  s.  441  of  the  Code,  and  hence  any 
proceedings  in  ordinary  court  after  transfer  are  presumed  to  be  open  and 
subject  to  public  reporting.  Section  74  of  the  Y.O.A.  amends  subs.  442(1)  of 
the  Code,  but  still  permits  all  or  any  members  of  the  public  to  be  excluded 
from  all  or  part  of  the  proceedings  in  ordinary  court  if  it  is  "in  the  interest 
of  public  morals,  the  maintenance  of  order  or  the  proper  administration  of 
justice. ” 
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Introduction 


As  a  rule,  a  youth  court  judge  only  has  jurisdiction  to  deal  with 
offences  committed  within  the  province  in  which  he  sits.  Section  18  of  the 
Y.O.A.  allows  a  young  person  alleged  to  have  committed  an  offence  in  one 
province  to  enter  a  guilty  plea  and  receive  disposition  in  another  province, 
provided  the  Attorney  General  of  the  province  where  the  offence  was  committed 
consents.  Section  18  is  designed  to  allcw  a  young  person  who  commits  an 
offence  in  one  province  to  be  dealt  with  by  the  youth  court  where  he  resides, 
and  is  generally  equivalent  to  the  provisions  of  subs.  434(3)  of  the  Code  for 
adults.  Section  18  is  intended  to  allow  a  young  person  to  be  dealt  with  by  a 
court  close  to  his  home,  to  encourage  the  involvement  of  parents,  and  to  allow 
the  benefits  of  parental  supervision  and  community-based  corrections  to  be 
utilized  whenever  possible.  Section  18  will  also  permit  outstanding  charges 
against  a  young  person  from  different  jurisdictions  to  be  resolved  at  one  time. 

The  provisions  of  s.  18  of  the  Y.O.A.  are  in  addition  to  those  found 
in  ss.  25  and  26  of  the  Y.O.A.  which  provide  for  the  transfer  of  a  young  person 
subject  to  a  disposition  under  the  Act  from  one  province  to  another. 


Section  18 


18.(1)  Transfer  of  jurisdiction.  Notwithstanding  subsections 
434(1)  and  (3)  of  the  Criminal  Code,  v*iere  a  young  person  is  charged 
with  an  offence  that  is  alleged  to  have  been  committed  in  one 
province,  he  may,  if  the  Attorney  General  of  the  province  viiere  the 
offence  is  alleged  to  have  been  committed  consents,  appear  before  a 
youth  court  of  any  other  province  and, 

(a)  where  the  young  person  signifies  his  consent  to  plead  guilty 
and  pleads  guilty  to  that  offence,  the  court  shall,  if  it  is 
satisfied  that  the  facts  support  the  charge,  find  the  young 
person  guilty  of  the  offence  alleged  in  the  information;  and 

(b)  where  the  young  person  does  not  signify  his  consent  to  plead 
guilty  and  does  not  plead  guilty,  or  where  the  court  is  not 
satisfied  that  the  facts  support  the  charge,  the  young  person 
shall,  if  he  was  detained  in  custody  prior  to  his  appearance,  be 
returned  to  custody  and  dealt  with  according  to  law. 
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(2)  Young  person  transferred  to  ordinary  court  in  other  province. 

Where  a  person  is  charged  with  an  offence  that  is  alleged  to  have 
been  ooranitted  in  a  province  in  which  he  is  a  young  person,  that 
person  may  be  proceeded  against  in  accordance  with  subsection  434(3) 
of  the  Criminal  Code  before  the  ordinary  court  in  another  province  in 
which  he  is  an  adult. 

(3)  Adult  transferred  to  youth  court  in  other  province.  Where  a 
person  is  charged  with  an  offence  that  is  alleged  to  have  teen  com¬ 
mitted  in  a  province  in  which  he  is  an  adult,  he  may  be  proceeded 
with  in  accordance  with  subsection  (1)  before  a  youth  court  in  an¬ 
other  province  in  which  he  is  a  young  person. 


Transfer  of  jurisdiction:  s.  18(1) 

Subsection  18(1)  allows  a  young  person  charged  with  an  offence 
alleged  to  have  been  committed  in  one  province  to  appear  before  a  youth  court 
in  another  province,  essentially  for  the  purpose  of  entering  a  guilty  plea  and 
receiving  a  disposition.  If  a  young  person  wishes  to  have  an  adjudication 
after  a  full  trial,  this  must  be  held  in  the  province  where  the  offence  was 
committed.  (See  Salhany,  Canadian  Criminal  Procedure,  3rd.  ed.  (1978),  p. 
13-26  &  p.  245-246  for  a  discussion  of  such  matters  as  jurisdiction  ever 
offences  committed  in  more  than  one  province,  venue  (place  of  trial),  general 
rules  and  special  statutory  provisions  regarding  jurisdiction.) 

Subsection  18(1)  should  be  used  to  allow  a  young  person  to  face 
charges  in  the  province  of  his  residence,  or  to  have  outstanding  charges  from 
different  provinces  resolved  at  one  time.  A  young  person  can  only  be  dealt 
with  by  a  youth  court  outside  the  province  where  he  is  alleged  to  have  committ¬ 
ed  the  offence  if  the  Attorney  General  of  the  province  where  the  offence  is 
alleged  to  have  been  committed  consents. 

Section  18  may  be  utilized  if  a  young  person  is  initially  arrested  or 
summonsed  to  appear  in  a  province  outside  the  one  in  which  the  offence  is 
alleged  to  have  been  committed.  It  may  also  be  used  if  the  initial  appearance 
is  in  the  province  where  the  offence  is  alleged  to  have  been  committed,  and 
subsequent  appearances  occur  in  another  province.  For  s.  18  to  be  a  basis  for 
jurisdiction,  the  young  person  must  appear  in  the  youth  court  outside  the 
province  where  the  offence  is  alleged  to  have  teen  committed,  signify  his 
consent  to  plead  guilty  and  plead  guilty.  The  court  must  then  consider  the 
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facts  of  the  case,  as  presented  by  the  prosecutor,  and  be  "satisfied  that  the 
facts  support  the  charge."  (See  s.  19  of  the  Y.O.A.  and  the  following 
discussion  concerning  the  duty  of  a  youth  court  on  a  guilty  plea  in  regard  to 
satisfying  itself  that  the  facts  support  the  charge.)  If  the  youth  court  is 
satisfied  the  facts  support  the  charge,  it  shall  find  .he  young  person  guilty 

of  the  offence  and  make  a  disposition  under  s.  20;  the  young  person  will 

thereafter  be  dealt  with  in  regard  to  that  disposition  by  the  youth  court  in 

the  province  that  made  the  disposition. 

If  the  young  person  does  not  signify  his  intention  to  plead  guilty 
and  does  not  plead  guilty,  or  the  court  is  not  satisfied  that  the  facts  support 
the  charge,  para.  18(1) (b)  requires  the  young  person  to  be  "dealt  with 
according  to  law."  This  will  require  a  youth  court  in  the  province  where  the 
offence  is  alleged  to  have  been  committed  to  deal  with  the  charges,  and  if  the 
young  person  was  detained  in  custody  prior  to  his  appearance  in  court,  will 
require  his  return  to  custody  pending  resolution  of  his  case.  Even  in  this 
case,  if  the  young  person  is  found  guilty  and  a  disposition  imposed,  the 

administration  of  the  disposition  may  be  transferred  to  another  province  under 
ss.  25  and  26  of  the  Y.O.A. 

Transitional  transfer  provisions:  s.  18(2)  &  (3) 

Subsections  18(2)  and  18(3)  of  the  Y.O.A.  deal  with  situations  which 
may  arise  prior  to  the  establishment  of  a  uniform  national  definition  of  "young 
person"  on  April  1,  1985  (see  s.  2  of  the  Y.O.A. ) .  Until  that  time,  a  sixteen 
or  seventeen  year  old  my  be  a  "young  person"  in  one  province  and  an  adult  in 
another. 

Subsection  18(2)  provides  that  a  person  alleged  to  have  committed  an 
offence  in  a  province  in  which  he  is  a  young  person,  my  be  dealt  with  in  the 
ordinary  (adult)  court  of  another  province  in  which  he  is  an  adult  (usually  the 
province  of  his  residence);  under  these  circumstances  he  is  not  to  be  dealt 
with  in  youth  court  in  the  second  province.  The  transfer  of  jurisdiction  in 
these  circumstances  will  be  accordance  with  subs.  434(3)  of  the  Code,  which  is 
generally  similar  to  subs.  18(1)  of  the  Y.O.A.  Under  subs.  434(3)  of  the  Code, 
the  Attorney  General  responsible  for  the  prosecution  in  the  province  where  the 
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offence  is  alleged  to  have  been  camii.tt.ed  must  consent  to  the  transfer,  and  the 
accused  must  signify  his  consent  to  plead  guilty  and  must  plead  guilty; 
however,  the  judge  in  ordinary  court  receiving  the  plea  has  no  special 
obligation  to  satisfy  himself  that  the  facts  support  the  charge. 

Under  subs.  18(3),  where  a  person  is  charged  with  an  offence  that  is 
alleged  to  have  been  cornu tted  in  a  province  in  which  he  is  an  adult,  he  may  be 
proceeded  with  in  accordance  with  subs.  18(1)  before  a  youth  court  in  another 
province  in  which  he  is  a  young  person  (usually  the  province  of  his  residence); 
subs.  434(3)  of  the  Code  has  no  application  in  these  circumstances  and  the 
accused  is  not  to  be  dealt  with  in  ordinary  court  in  the  second  province. 


ADJUDICATION  :  SECTION  19 


Introduction 


Sections  12  and  19  of  the  Y.O.A.  impose  quite  significant  obligations 
on  a  youth  court  in  regard  to  the  acceptance  of  a  plea  and  the  rendering  of  an 
adjudication.  Subsection  12(3)  requires  that  before  accepting  a  plea  fran  a 
young  person  who  is  not  represented,  the  court  must  explain  to  him  that  he  may 
plead  guilty  or  not  guilty,  and  must  satisfy  itself  that  the  young  person 
understands  the  charge  against  him;  if  the  court  is  not  satisfied  that  the 
young  person  understands  the  charge,  subs.  12(4)  requires  it  to  enter  a  plea  of 
not  guilty  and  proceed  with  a  trial.  Section  19  requires  that  in  all  cases, 
regardless  of  whether  or  not  the  young  person  is  represented  by  counsel,  before 
accepting  a  guilty  plea,  the  court  must  be  "satisfied  that  the  facts  support 
the  charge";  if  the  court  is  not  satisfied,  subs.  19(2)  requires  the  court  to 
enter  a  plea  of  not  guilty  and  proceed  with  a  trial.  Subsection  19(2)  also 
provides  for  conducting  a  trial  when  a  young  person  pleads  not  guilty,. 

In  practice  under  the  J.D.A. ,  some  juvenile  court  judges  have  been 
following  the  procedures  outlined  in  ss.  12  and  19  of  the  Y.O.A.  Under  these 
sections  a  young  person  is  guaranteed  the  protection  which  is  only  given  to  an 
adult  at  the  discretion  of  a  judge  (see  Adgey  v.  The  Queen,  [1975]  2  S.C.R. 
426,  23  C.R.N.S.  298,  13  C.C.C.  (2d)  177).  The  purpose  of  ss.  12  and  19  is  not 
to  discourage  guilty  pleas  or  to  require  unnecessary  trials,  but  rather  to 
ensure  that  a  young  person  understands  the  charges  he  faces,  and  that  if  a 
conviction  occurs,  it  is  warranted  in  the  circumstances;  it  is  felt  that  the 
limited  financial  resources  and  the  level  of  intellectual  and  emotional 
development  of  many  young  persons  require  these  special  protections. 

Section  19 


19.(1)  Where  young  person  pleads  guilty.  Where  a  young  person 
pleads  guilty  to  an  offence  charged  against  him  and  the  youth  court 
is  satisfied  that  the  facts  support  the  charge,  the  aourt  shall  find 
the  young  person  guilty  of  the  offence. 
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(2)  Where  young  person  pleads  not  guilty.  Where  a  young  person 
pleads  not  guilty  to  an  offence  charged  against  him,  or  where  a  young 
person  pleads  guilty  but  the  youth  court  is  not  satisfied  that  the 
facts  support  the  charge,  the  court  shall  proceed  with  the  trial  and 
shall,  after  considering  the  matter,  find  the  young  person  guilty  or 
not  guilty  or  make  an  order  dismissing  the  charge,  as  the  case  may 
be. 

Where  young  person  pleads  guilty:  s.  19(1)  &  (2) 

Subsection  19(1)  provides  that  if  a  young  person  pleads  guilty  to  an 
offence,  the  court  has  an  obligation  to  conduct  an  inquiry  to  satisfy  itself 
that  the  facts  support  the  charge.  Ibis  obligation  exists  regardless  of 
whether  the  young  person  is  represented  by  counsel.  If  the  court  is  "satisfied 
that  the  facts  support  the  charge",  it  shall  find  the  young  person  guilty  of 
the  offence.  Subsection  19(2)  provides  that  if  the  court  is  not  satisfied  the 
facts  support  the  charge,  it  shall  proceed  with  the  trial,  receive  evidence, 
consider  the  matter,  and  render  an  adjudication.  In  practice,  if  the  judge  is 
not  satisfied  that  the  facts  support  the  charge,  the  prosecutor  may  choose  to 
stay  the  proceedings  (Criminal  Code  s.  732.1)  or  may  decide  to  call  no 
evidence,  in  which  case  a  dismissal  will  result;  thus  it  is  not  necessary  that 
there  be  a  full  trial. 

Section  19  does  not  specify  the  nature  of  the  inquiry  which  a  youth 
court  must  conduct  to  "satisfy"  itself  that  the  facts  support  the  charge. 
Citing  R .  v .  Anderson  (1912),  5  W.W.R.  1052,  22  C.C.C.  455,  16  D.L.R.  203,  7 
Alta.  L.R.  102  (C.A. ),  The  Encyclopedia  of  Words  and  Phrases;  Legal  Maxims 
(Canada ) ,  3rd  ed.  (1979),  Vol.  4,  p.  121,  defines  "satisfy"  to  mean:  "to  free 
from  uncertainty,  doubt  or  anxiety,  to  set  at  rest  the  mind."  This  suggests 
a  judge  should  have  a  high  level  of  assurance  that  the  facts  support  the 
charge;  if  the  judge  has  real  doubt  or  uncertainty  about  the  matter,  he  should 
proceed  under  subs.  19(2). 

In  Adgey  v.  The  Queen,  [1975J  2  S.C.R.  426,  23  C.R.N.S.  298,  13 
C.C.C.  (2d)  177,  the  majority  of  the  Supreme  Court  of  Canada  rejected  the  view 
that  a  judge  has  an  obligation  to  conduct  an  inquiry  after  a  guilty  plea  has 
been  entered;  this  continues  to  be  the  law  applicable  in  adult  proceedings . 
However,  in  proceedings  under  the  Y.Q.A. ,  s.  19  does  impose  such  an  obligation, 
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and  the  remarks  of  Laskin  J.  (as  he  then  was),  in  dissent  in  Adgey,  shed  some 
light  on  the  nature  of  the  inquiry  required  under  the  Y.O.A.  Laskin  J.  stated 
(at  S.C.R.  444-445): 

"No  doubt  a  trial  judge  must  have  regard  to  the  factual  accuracy 
of  a  plea  of  guilty....  If  those  advanced  by  the  Crcwn  do  not  sustain 
the  charge  and  conviction,  then  the  guilty  plea  must  be  struck 
out....  I  readily  agree,  moreover,  that  if  the  accused  gives  a 
version  of  the  facts,  after  a  narration  by  the  Crcwn,  the  trial  judge 
would  in  effect  be  holding  a  trial  after  a  plea  of  guilty  if  he  was 
bound  to  assess  the  respective  versions  as  to  their  credibility  and 
weight.  However,  either  the  narration  by  the  Crcwn  or  by  the 
accused  or  by  both  may  raise  a  question  not  only  as  to  the  factual 
accuracy  of  the  plea  but  as  well  as  to  the  propriety  of  the  plea  of 
guilty  in  terms  of  the  accused's  understanding  and  appreciation  of  it 
and  its  unequivocal  character. . . 

The  duty  of  the  Court  respecting  an  inquiry  as  to  the  "legality" 

(if  I  may  make  such  a  compendious  reference)  of  the  plea  of  guilty, 
must,  it  seems  to  me  be  complemented  by  a  duty  of  the  Crcwn  to  adduce 
facts  which,  taken  to  be  true,  support  the  charge  and  conviction.... 

It  would,  in  my  view,  be  unsatisfactory  to  leave  to  the  discretion  of 
the  Crcwn  whether  or  not  to  adduce  facts  supportive  of  the  charge  and 
conviction.  The  trial  judge  oould  undoubtedly  call  for  them,  but  the 
issue  at  that  stage  ought  not  to  involve  him  in  anything  more  than 
being  satisfied  that  what  is  alleged,  taking  it  to  be  true,  completes 
the  elements  of  a  conviction  of  a  plea  of  guilty." 


The  remarks  of  Laskin  J.  in  Adgey  and  the  provisions  of  ss.  12  and  19 
of  the  Y.O.A.  suggest  the  following  procedure  upon  receipt  of  a  plea  of 
guilty.  The  prosecutor  should  be  asked  to  state  the  facts  upon  which  the 
charge  rests.  The  young  person,  or  counsel  if  he  has  one,  should  be  asked  if 
he  agrees  with  these  facts,  or  wishes  to  add  any  facts,  or  provide  additional 
facts  or  an  alternative  interpretation  of  the  facts.  The  judge  should  then 
consider  whether  all  of  the  facts  alleged,  if  proven  true,  contain  all  of  the 
elements  of  the  offence  necessary  in  law  to  sustain  a  conviction,  or  whether 
they  reveal  an  obvious  defence;  if  the  judge  is  satisfied  that  all  the  elements 
are  present  and  no  obvious  defence  appears  to  exist,  he  should  find  the  young 
person  guilty.  If  there  is  any  material  discrepancy  in  the  version  of  the 
facts  presented  by  the  Crcwn  and  that  presented  by  the  accused,  the  judge 
should  proceed  with  the  trial  in  accordance  with  subs.  19(2);  such  a 
discrepancy  may  in  itself  be  reason  for  not  being  satisfied  the  facts  support 
the  charge,  or  may  indicate  a  lack  of  understanding  of  the  charge,  in  which 
case  subs.  12(4)  requires  the  court  to  proceed  with  the  trial. 
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If  the  judge  orders  that  the  case  proceed  to  trial,  it  would  usually 
be  desirable  to  adjourn  the  case  before  proceeding  to  hear  the  evidence.  The 
young  person  should  have  an  op'XDrtunity  to  prepare  for  trial,  and  in 
particular,  if  not  represented,  to  obtain  counsel.  Where  a  trial  is  required 
by  the  court  under  subs.  19(2)  because  the  court  is  not  satisfied  that  the 
facts  support  the  charge  (subs.  19(1)),  or  not  satisfied  that  a  young  person 
understands  the  charge  (subs.  12(4)),  the  case  should  be  conducted  in  the  sane 
manner  as  a  trial  resulting  from  a  not  guilty  plea;  there  is  the  normal 
obligation  on  the  prosecution  to  prove  all  elements  of  its  case,  with  the  young 
person  having  the  right  to  make  a  full  answer  and  defense. 

Where  young  person  pleads  not  guilty:  s.  19(2) 

Where  a  young  person  enters  a  plea  of  not  guilty,  the  court  shall 
"proceed  with  the  trial,"  and  after  "considering  the  matter,"  render  an 
adjudication  as  required  by  subs.  19(2).  It  is  clear  that  the  youth  court 
must  "proceed  with  the  trial"  in  accordance  with  the  general  principles, 
practices  and  procedures  which  are  applicable  in  adult  court,  except  as  they 
are  modified  by  the  Y.O.A.  This  procedure  is  established  by  the  Declaration  of 
Principle,  and  in  particular  para.  3(1) (e)  guaranteeing  the  rights  and  freedoms 
of  young  persons.  This  is  also  made  clear  by  ss.  51  and  52  of  the  Y.O.A. , 
which  provide  that  proceedings  under  the  Y.O.A.  are  governed  by  the  Criminal 
Code,  though  they  are  generally  to  be  conducted  as  proceedings  for  summary 
conviction  offences. 

Thus,  when  a  youth  court  proceeds  with  the  trial,  it  nust  apply  the 
principles  and  rules  applicable  in  adult  proceedings.  Some  examples  are  as 
follows: 

-  the  burden  of  proof  rests  upon  the  prosecution,  unless  otherwise 
provided  for  by  law;  for  example,  in  regard  to  the  defense  of 
insanity,  subs.  16(4)  of  the  Code  places  the  burden  of  proving 
insanity  upon  the  young  person; 

the  standard  of  proof  is  the  normal  criminal  standard  of  proof 
beyond  a  reasonable  doubt,  unless  otherwise  provided  for  by  law, 
for  exanple,  when  the  defense  of  insanity  is  raised,  it  must 
only  be  established  on  the  balance  of  probabilities; 

-  the  laws  of  evidence  are  applicable  as  in  adult  proceedings, 
except  as  modified  by  the  Y.O.A.  ss.  56-63; 
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the  substantive  features  of  the  criminal  law  and  Criminal  Code, 
including  all  of  the  defenses  available  in  adult  proceedings  are 
applicable,  such  as  insanity  at  the  time  of  the  offence  (s.  16 
of  the  Code),  and  the  defense  of  res  judicata  (Kienapple  v.  The 
Queen,  7157 5]  S.C.R.  729,  44  D.L.R.  (3d)  351,  15  C.C.C.  (2d) 
524,  26  C.R.N.S .  1,  1  N.R.  322); 

the  provisions  of  the  Code  applicable  to  summary  conviction 
offences,  except  as  modified  by  the  Y.Q.A. ;  for  example  the 
issue  of  fitness  to  stand  trial  on  account  of  insanity  may  be 
raised  pursuant  to  the  Code,  s.  543,  modified  by  s.  13  of  the 
Y.Q.A. ; 

the  only  parties  to  the  proceedings  are  the  prosecutor  and  the 
young  person,  and  each  has  a  right  to  cross-examine  witnesses 
called  by  the  other,  subject  to  subs.  13(5)  of  the  Y.Q.A. 
dealing  with  cross-examination  concerning  a  medical  or 
psychological  report; 

the  right  of  the  accused  to  make  a  full  answer  and  defence,  and 
also  his  privilege  against  self-incrimination. 


For  a  further  consideration  of  the  procedures  applicable  in  youth  court,  see 
discussion  of  s.  52  of  Y.Q.A.  below. 
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Introduction 


The  Young  Offenders  Act  takes  a  different  approach  to  disposition 
from  that  taken  in  the  Juvenile  Delinquents  Act.  'Ihe  J.D.A.  focusses  on  the 
treatment  and  rehabilitation  of  the  young  person,  relying  heavily  on  a  social 
welfare  approach.  Section  38  of  the  J.D.A.  directs  that  "as  far  as  practicable 
every  juvenile  delinquent  shall  be  treated,  not  as  a  criminal,  but  as  a 
misdirected  and  misguided  child,  and  one  needing  aid,  encouragement,  help  and 
assistance."  Considerations  of  punishment  and  deterrence  are  not  central  to 
the  J.D.A. ,  nor  is  the  protection  of  the  public. 

The  Y.O.A.  changes  this  emphasis  on  treatment.  One  of  the 
fundamental  aims  of  the  Y.O.A.  is  to  recognize  the  special  needs  and 
circumstances  of  young  persons  which  necessarily  call  for  continued  emphasis  on 
treatment  and  rehabilitation.  The  Act,  however,  balances  the  young  person's 
needs  with  the  public's  interest  and  places  much  more  emphasis  on  public 
protection  than  the  J.D.A. 

The  principles  of  responsibility,  accountability  and  the  protection 
of  society  are  fundamental  to  the  Y.O.A. 's  philosophy  on  disposition. 

Paragraph  3(1) (a)  states  that  young  persons  are  not  to  be  held  as  accountable 
as  adults,  but  "young  persons  who  commit  offences  should  nonetheless  bear 
responsibility  for  their  contraventions."  The  new  approach  includes  a  right  to 
"the  least  possible  interference  with  freedom  that  is  consistent  with  the 
protection  of  society,  having  regard  to  the  needs  of  young  persons  and  the 
interests  of  their  families"  (para.  3(1)(f)).  The  recognition  in  para.  3(1)(b) 
that  society  must  "be  afforded  the  necessary  protection  frcm  illegal  behaviour” 
ensures  that  the  interest  of  society  is  considered. 

Despite  its  adherence  to  these  principles,  the  Y.O.A.  recognizes  the 
continued  need  of  young  persons  for  treatment  and  rehabilitation.  Paragraph 
3(1)(c)  allows  that:  "...  because  of  their  state  of  dependency  and  level  of 
development,  and  maturity,  [young  persons]  also  have  special  needs  and  require 
guidance  and  assistance."  The  guarantee  of  a  right  to  the  least  possible 
interference  with  freedom  consistent  with  the  protection  of  society  in  para. 
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3(1)  (f)  is  meant  to  safeguard  against  overuse  of  custodial  and  other 
restrictive  measures  as  well  as  treatment  facilities  and  programs.  This  is  an 
important  right,  especially  in  view  of  the  wide  range  of  dispositions  available 
under  the  Y.O.A. 

The  Y.O.A.  also  recognizes  the  fact  that  parents  are  responsible  for 
their  children.  Its  provisions  seek  to  acknowledge,  support  and  maintain  the 
relationship  between  parent  and  child  as  much  as  possible;  para.  3(1) (h)  states 
that  "young  persons  should  be  removed  from  parental  supervision  either  partly 
or  entirely  only  when  measures  that  provide  for  continuing  parental  supervision 
are  inappropriate." 

Along  with  a  distinct  shift  in  philosophy,  the  Y.O.A.  introduces  several 
changes  from  the  provisions  of  the  J.D.A.  All  dispositions  under  the  Y.O.A. 
must  be  of  fixed  duration.  Ibis  is  not  the  case  under  the  J.D.A.  which  permits 
indefinite  committal  to  training  school  and  other  indeterminate  dispositions, 
adjournments  for  indefinite  periods,  and  the  returning  of  juveniles  to  court 
for  dispositional  review  at  any  time,  up  to  the  age  of  21.  Sections  28-32  of 
the  Y.O.A.  make  clear  that  a  process  of  judicial  review  is  available  from  a 
youth  court  disposition.  The  Y.O.A.  removes  some  of  the  broad  judicial 
discretion  in  the  area  of  disposition  that  exists  under  the  J.D.A. ,  while 
seeking  to  direct  the  exercise  of  judicial  discretion  in  accordance  with  the 
various  principles  set  out  in  s.  3  of  the  Y.O.A. ,  the  Declaration  of 
Principles.  The  Y.O.A.  also  clarifies  various  issues  which  had  arisen  under 
the  J.D.A. ;  for  example,  under  the  J.D.A.  there  was  doubt  whether  a  juvenile 
could  receive  an  absolute  discharge.  Under  the  Y.O.A. ,  the  power  to  grant 
absolute  discharges  has  been  expressly  conveyed  to  youth  court  judges. 

Section  20 


20(1)  Dispositions  that  may  be  made.  Where  a  youth  court  finds  a 
young  person  guilty  of  an  offence,  it  shall  consider  any 
pre-disposition  report  required  by  the  court,  arty  representations 
made  by  the  parties  to  the  proceedings  or  their  counsel  or  agents  and 
by  the  parents  of  the  young  person  and  any  other  relevant  information 
before  the  court,  and  the  court  shall  then  make  any  one  of  the 
following  dispositions,  or  ary  number  thereof  that  are  not 
inconsistent  with  each  other: 
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(a)  by  order  direct  that  the  young  person  be  discharged 
absolutely,  if  the  court  considers  it  to  be  in  the  best 
interests  of  the  young  person  and  not  contrary  to  the  public 
interest; 

(b)  inpose  on  the  young  person  a  fine  not  exceeding  one  thousand 
dollars  to  be  paid  at  such  time  and  on  such  terms  as  the  court 
may  fix; 

(c)  order  the  young  person  to  pay  to  any  other  person  at  such 
time  and  on  such  terms  as  the  court  may  fix  an  amount  by  way  of 
conpensation  for  loss  of  or  damage  to  property,  for  loss  of 
income  or  support  or  for  special  damages  for  personal  injury 
arising  from  the  acranission  of  the  offence  where  the  value 
thereof  is  readily  ascertainable,  but  no  order  shall  be  made  for 
general  damages; 

(d)  order  the  young  person  to  make  restitution  to  ary  other 
person  of  any  property  obtained  by  the  young  person  as  a  result 
of  the  commission  of  the  offence  within  such  time  as  the  court 
may  fix,  if  the  property  is  owned  by  the  other  person  or  was,  at 
the  time  of  the  offence,  in  his  lawful  possession; 

(e)  if  any  property  obtained  as  a  result  of  the  commission  of 
the  offence  has  been  sold  to  an  innocent  purchaser,  where 
restitution  of  the  property  to  its  owner  or  any  other  person  has 
been  made  or  ordered,  order  the  young  person  to  pay  the 
purchaser,  at  such  time  and  on  such  terms  as  the  court  may  fix, 
an  anoint  not  exceeding  the  amount  paid  by  the  purchaser  for  the 
property; 

{£)  subject  to  section  21,  order  the  young  person  to  oonpensate 
any  person  in  kind  or  by  way  of  personal  services  at  such  time 
and  cn  such  terms  as  the  court  may  fix  for  any  loss,  damage  or 
injury  suffered  by  that  person  in  respect  of  which  an  order  may 
be  made  under  paragraph  (c)  or  (e); 

(g)  subject  to  section  21,  order  the  young  person  to  perform  a 
community  service  at  such  time  and  on  such  terms  as  the  court 
may  fix; 

(h)  make  any  order  of  prohibition,  seizure  or  forfeiture  that 
nay  be  imposed  under  any  Act  of  Parliament  or  any  regulation 
made  thereunder  where  an  accused  is  found  guilty  or  convicted  of 
that  offence; 

(i)  subject  to  section  22,  by  order  direct  that  the  young  person 
be  detained  for  treatment,  subject  to  such  conditions  as  the 
court  considers  appropriate,  in  a  hospital  or  other  place  where 
treatment  is  available,  vhere  a  report  has  been  made  in  respect 
of  the  young  person  pursuant  to  subsection  13(1)  that  recommends 
that  the  young  person  undergo  treatment  for  a  condition  referred 
in  paragraph  13(1) (e); 

(j)  place  the  young  person  on  probation  in  accordance  with 
section  23  for  a  specified  period  not  exceeding  two  years; 

(k)  subject  to  section  24,  commit  the  young  person  to  custody, 
to  be  served  continuously  or  intermittently,  for  a  specified 
period  not  exceeding 

(i)  two  years  from  the  date  of  committal,  or 
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(ii)  where  the  young  person  is  found  guilty  of  an  offence  for 
which  the  punishment  provided  by  the  Criminal  Code  or  any 
other  Act  of  Parliament  is  inprisonment  for  life,  three 
years  from  the  date  of  committal;  and 
(1)  inpose  on  the  young  person  such  other  reasonable  and 
ancillary  conditions  as  it  deans  advisable  and  in  the  best 
interest  of  the  young  person  and  the  public. 

(2)  Coming  into  force  of  disposition.  A  disposition  made  under  this 
section  shall  come  into  force  on  the  date  on  which  it  is  made  or  on 
such  later  date  as  the  youth  court  specifies  therein. 

(3)  IXiration  of  disposition.  No  disposition  node  under  this 
section,  except  an  order  made  under  paragraph  1(h)  or  (k),  shall 
continue  in  force  for  more  than  two  years  and,  vhere  the  youth  court 
makes  more  than  one  disposition  at  the  same  time  in  respect  of  the 
same  offence,  the  combined  duration  of  the  dispositions,  except  in 
respect  of  an  order  made  under  paragraph  1(h)  or  (k),  shall  not  exceed 
two  years. 

(4)  Combined  duration  of  dispositions.  Where  more  than  one 
disposition  is  made  under  this  section  in  respect  of  a  young  person 
with  respect  to  different  offences,  the  continuous  combined  duration 
of  those  dispositions  shall  not  exceed  three  years. 

(5)  Disposition  continues  when  adult.  A  disposition  made  under  this 
section  shall  continue  in  effect,  in  accordance  with  the  terms 
thereof,  after  the  young  person  against  vtaam  it  is  made  becomes  an 
adult. 

(6)  Reasons  for  the  disposition.  Where  a  youth  court  nakes  a 
disposition  under  this  section,  it  shall  state  its  reasons  therefor  in 
the  record  of  the  case  and  shall 

(a)  provide  or  cause  to  be  provided  a  copy  of  the  disposition, 
and 

(b)  on  request,  provide  or  cause  to  be  provided  a  transcript  or 
copy  of  the  reasons  for  the  disposition 

to  the  young  person  in  respect  of  whom  the  disposition  was  made,  his 
counsel,  his  parents,  the  provincial  director,  vtoere  the  provincial 
director  has  an  interest  in  the  disposition,  the  prosecutor  and,  in 
the  case  of  a  custodial  disposition  made  under  paragraph  1  (k ) ,  the 
review  board,  if  any  has  been  established  or  designated. 

(7)  Limitation  on  punishment.  No  disposition  shall  be  made  in 
respect  of  a  young  person  under  this  section  that  results  in  a 
punishment  that  is  greater  than  the  maxinum  punishment  that  would  be 
applicable  to  an  adult  who  has  committed  the  same  offence. 
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(8)  Application  of  Part  XX  of  Criminal  Code.  Part  XX  of  the 
Criminal  Code  does  not  apply  in  respect  of  proceedings  under  this  Act 
except  for  sections  683,  685  and  686  and  subsections  655(2)  to  (5) 
and  662.1(2),  which  provisions  apply  with  such  modifications  as  the 
circumstances  require. 

(9)  Section  722  of  Criminal  Code  does  not  apply.  Section  722  of 
the  Criminal  Code  does  not  apply  in  respect  of  proceedings  under  this 
Act. 


(10)  Forms.  A  disposition  made  under  this  section,  other  than  a 
probation  order,  may  be  in  Form  7. 

(11)  Form  of  probation  order.  A  probation  order  made  under  this 
section  may  be  in  Form  8  and  the  youth  court  shall  specify  in  the 
order  the  period  for  which  it  is  to  remain  in  force. 


Section  21 


21.(1)  Where  a  fine  or  other  payment  is  ordered.  The  youth  court 
shall,  in  inposing  a  fine  on  a  young  person  under  paragraph  20(1) (b) 
or  in  treking  an  order  against  the  young  person  under  paragraph 
201(1) (c)  or  (e),  have  regard  to  the  present  and  future  means  of  the 
young  person  to  pay. 

(2)  Fine  option  program.  A  young  person  against  vhcm  a  fine  is 
imposed  under  paragraph  20(1)  (b)  may  discharge  the  fine  in  whole  or 
in  part  by  earning  credits  for  work  performed  in  a  program 
established  for  that  purpose 

(a)  by  the  Lieutenant  Governor  in  Council  of  the  province  in 
which  the  fine  was  inposed;  or 

(b)  by  the  Lieutenant  Governor  in  Council  of  the  province  in 
which  the  young  person  resides,  vfiere  an  appropriate  agreement 
is  in  effect  between  the  government  of  that  province  and  the 
government  of  the  province  in  vtiich  the  fine  was  inposed. 

(3)  Rates ,  crediting  and  other  matters.  A  program  referred  to  in 
subsection  (2)  shall  determine  the  rate  at  which  credits  are  earned 
and  may  provide  for  the  manner  of  crediting  any  amounts  earned 
against  the  fine  and  any  other  matters  necessary  for  or  incidental  to 
carrying  out  the  program. 

(4)  Representations  respecting  orders  under  paras.  20(1) (c)  to  (f). 

In  considering  whether  to  make  an  order  under  paragraphs  20(1)  (c)  to 
( f ) ,  the  youth  court  may  consider  any  representations  made  by  the 
person  who  would  be  compensated  or  to  whom  restitution  or  payment 
would  be  made. 
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(5)  Notice  of  orders  under  paras.  20(l)(c)  to  (f).  Where  the  youth 
court  nekes  an  ccier  under  paragraphs  20(1) (c)  to  (f),  it  shall  cause 
notice  of  the  terms  of  the  order  to  be  given  to  the  person  who  is  to 
be  oonpensated  or  to  vhom  restitution  or  payment  is  to  be  node. 

(6)  Consent  of  person  to  be  compensated.  No  order  may  be  made 
under  paragraph  20(1) (f)  unless  the  youth  court  has  secured  the 
consent  of  the  person  to  be  ocirpensated . 

(7)  Order  for  compensation  or  community  service.  No  order  may  be 
made  under  paragraph  20(1) (f)  or  (g)  unless  the  youth  court 

(a)  is  satisfied  that  the  young  person  against  vhom  the  order  is 
made  is  a  suitable  candidate  for  such  an  order;  and 

(b)  is  satisfied  that  the  order  does  not  interfere  with  the 
normal  hours  of  work  or  education  of  the  young  person. 

(8)  Duration  of  order  for  service.  No  order  may  be  made  under 
paragraph  20(1) (f)  or  (g)  to  perform  personal  or  oararunity  services 
unless  such  services  can  be  completed  in  two  hundred  and  forty  hours 
or  less  and  within  twelve  months  of  the  date  of  the  order. 

(9)  Agreement  to  performance  of  community  service.  No  order  may  be 
made  under  paragraph  20(1)  (g)  unless  the  youth  court  is  satisfied 
that  the  person  or  organization  for  whom  the  community  service  is  to 
be  performed  has  agreed  to  its  performance. 


Section  22 


22.(1)  Consent  for  treatment  order.  No  order  may  be  made  under 
paragraph  20(1) (i)  unless  the  youth  court  has  secured  the  consent  of 
the  young  person,  the  parents  of  the  young  person  and  the  hospital  or 
other  place  where  the  young  person  is  to  be  detained  for  treatment. 

(2)  Where  consent  of  parent  dispensed  with.  The  youth  aourt  may 
dispense  with  the  consent  of  a  parent  required  under  subsection  (1)  if 
it  appears  that  the  parent  is  not  available  or  if  the  parent  is  not, 
in  the  opinion  of  the  court,  taking  an  active  interest  in  the 
proceedings. 


Dispositional  hearing:  s.  20(1) 


After  adjudication  and  a  finding  of  guilt,  the  youth  court  must  make 
a  disposition.  The  dispositions  available  are  set  out  in  subs.  20(1).  In 
arriving  at  a  disposition,  a  judge  must  consider  a  pre-disposition  report, 
before  making  a  custodial  order,  and  nay  order  and  consider  a  pre-disposition 
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report  before  making  any  other  disposition.  A  medical  or  psychological  report 
may  also  be  prepared  pursuant  to  s.  13  of  the  Y.O.A.  for  use  at  disposition. 

The  youth  court  must  consider  any  representations  made  by  the 
parties,  counsel  for  the  parties  or  the  young  person's  parents.  Additionally, 
the  youth  court  may  consider  any  other  relevant  information  before  the  court, 
for  example,  representations  made  by  the  victim.  In  making  representations  to 
the  court,  the  parties  have  the  right  to  call  witnesses  and  to  file  documents. 
The  general  rule  that  evidence  as  to  sentence  need  not  be  proved  strictly 
according  to  the  rules  of  evidence  applies  to  disposition  proceedings  in  youth 
court. 

In  R.  v.  McGrath,  [1962]  S.C.R.  739,  38  C.R.  115,  39  W.W.R.  304,  133 

C. C.C.  57,  the  Supreme  Court  of  Canada  approved  the  following  statement  of 

accepted  practice  before  imposing  a  sentence: 

"After  conviction,  accurate  information  should  be  given  as  to  the 
general  character  and  other  material  circumstances  of  the  prisoner 
even  though  such  information  is  not  available  in  the  form  of  evidence 
proper,  and  such  information  when  given  can  rightly  be  taken  into 
consideration  by  the  judge  in  determining  the  quantum  of  punishment, 
unless  it  is  challenged  and  contradicted  by  or  on  behalf  of  the 
prisoner,  in  which  case  the  judge  should  either  direct  proper  proof 
to  be  given  or  should  ignore  the  information." 

As  the  rules  of  evidence  are  relaxed  during  the  disposition  stage, 
there  is  a  tendency  for  proceedings  to  become  more  informal  than  during  the 
adjudication  stage.  It  is  essential  to  remember  that  the  proceedings  continue 
to  be  a  judicial  process,  however,  and  as  such  the  usual  safeguards  guaranteed 
to  the  accused  continue  to  apply.  As  is  the  case  before  adjudication,  the 
young  person  has  a  right  to  be  represented  during  the  dispositional  stage  of 
the  hearing;  see  s.  11  of  the  Y.O.A.  Any  statements  made  about  the  young 
person  should  be  made  in  his  presence  so  that  he  (or  his  counsel)  has  the 
opportunity  of  contradicting  such  statements;  see  R.  v.  Martin,  [1947]  2 

D. L.R.  529,  3  C.R.  64,  19  M.P.R.  310,  87  C.C.C.  209  (N.B.C.A. );  and  R.  v. 
Benson  and  Stevenson  (1951),  100  C.C.C.  247  (Ont.  C.A. ) 

The  judge's  role  at  disposition  must  continue  to  be  one  of  impartial 
arbitor.  The  judge  must  weigh  the  interests  of  society,  but  must  also  ensure 
that  the  proceedings  are  conducted  in  a  manner  consistent  with  the  needs  and 
rights  of  the  young  person.  The  judge  may  participate  in  the  proceedings  to  a 
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certain  extent,  but  even  at  disposition,  the  judge  should  ensure  that  he  does 
not  "descend  into  the  arena."  Improper  intervention  by  the  judge  in  the 
dispositional  proceedings  may  be  confusing  or  embarrassing  to  the  parties  or 
their  counsel. 

In  R .  v .  Donovan  (1947),  4  C.R.  212  (N.B.C.A.)  Richards  J.A.  remarked 

that  while  there  was  not  an  absolute  bar  to  judicial  questioning  at  the  time  of 

disposition  (at  219):  "Such  questioning...  ought  rarely  to  be  done,  but  the 

door  should  not  be  closed  entirely.  Some  discretion  should  be  left  to  the 

trial  judge."  To  a  similar  effect,  see  R.  v.  Edwards  (1907),  13  C.C.C.  202, 

17  Man.  R.  288  (C.A.).  The  Canadian  Association  of  Provincial  Court  Judges, 

Canadian  Sentencing  Handbook  (1982),  provides  the  following  caution  in  regard 

to  a  judge's  role  at  sentencing  (p.  9): 

"In  seeking  information  the  judge  must  find  a  balance  between  the 
need  for  information  and  the  demands  of  fairness  and  natural 
justice." 

However,  in  R.  v.  Morelli  (1977),  37  C.C.C.  (2d)  392(Ont.  Prov.  Ct.),  August 

Prov.Ct.J.  took  a  broader  view  (at  395): 

"After  a  finding  of  guilt  or  conviction  a  Judge  has  the  undoubted 
right  to  inquire  into  any  matter  on  which  he  desires  information 
before  sentence  and  to  call  such  evidence  for  this  purpose  without 
the  consent  of  either  party,  but  this  information  should  be  given  in 
open  Court ..." 

If  the  judge  begias  to  question  the  young  person  directly,  for 
exairple  about  his  motivation  for  committing  an  offence,  query  whether  this 
might  under  certain  circumstances  be  construed  as  a  violation  of  the  right  of 
the  young  person  not  to  incriminate  himself,  as  guaranteed  by  para.  11(c)  of 
the  Charter  of  Rights. 

The  dispositions  available  under  subs.  20(1)  are  available  alone  or 
in  combination,  provided  they  are  not  inconsistent  with  each  other.  All 
dispositions  are  subject  to  the  provisions  of  subss.  20(3)  and  (4)  which  limit 
the  duration  of  disposition. 

Absolute  discharge:  s.  20(1) (a) 

Paragraph  20(1) (a)  of  the  Young  Offenders  Act  provides  that  a  young 
person  may  be  granted  an  absolute  discharge  similar  in  effect  to  that  which  an 
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adult  might  receive  in  ordinary  court  pursuant  to  s.  662.1  of  the  Criminal 
Code.  Under  the  Juvenile  Delinquents  Act  there  was  conflicting  authority  atout 
the  applicability  of  these  provisions  to  juvenile  proceedings;  see  R.  v.  K. 
(1980),  55  C.C.C.  (2d)  324  (Alta.  Q.B.)  and  contra ,  The  Queen  v.  Stimpson, 
[1974]  3  W.W.R.  598,  17  C.C.C.  (2d)  181,  26  C.R.N.S.  130  (Man.  Prov.Ct.).  The 
enactment  of  para.  20(1)  (a)  of  the  Y.O.A.  resolves  this  uncertainty.  An 
absolute  discharge  may  be  ordered  "if  the  court  considers  it  to  be  in  the  best 
interests  of  the  young  person  and  not  contrary  to  the  public  interest."  Unlike 
the  Criminal  Code,  the  Y.O.A.  does  not  provide  for  conditional  discharge  as  a 
similar  effect  is  achieved  by  ss.  36  and  45  of  the  Y.O.A. ,  governing  the  effect 
of  dispositions. 

The  conditions  to  be  satisfied  before  a  discharge  is  ordered  are  the 
same  as  those  required  by  s.  662.1  of  the  Criminal  Code.  The  interpretation  of 
the  phrase  "best  interests  of  the  accused  and  not  contrary  to  the  public 
interest"  was  discussed  in  R.  v.  Fallofield  (1973),  22  C.R.N.S.  342,  13  C.C.C. 
(2d)  562,  [1973]  6  W.W.R.  472  (B.C.C.A.).  The  first  condition,  that  a 

discharge  be  in  the  best  interests  of  the  accused  was  said  (at  C.R.N.S.  347) 
to; 

"...presuppose  that  the  accused  is  a  person  of  good  character, 
without  previous  conviction,  that  it  is  not  necessary  to  enter  a 
conviction  against  him  in  order  to  deter  him  from  future  offences  or 
to  rehabilitate  him,  and  that  the  entry  of  a  conviction  against  him 
may  have  significant  adverse  repercussions." 

The  British  Columbia  Court  of  Appeal  also  explained  that,  while  the  public 

interest  "must  be  given  due  weight,  [it]  does  not  preclude  the  judicious  use  of 

the  discharge  provisions"  (at  347).  For  a  similar  statement  of  the  criteria 

for  granting  a  discharge,  see  R.  v.  Sanchez-Pino  (1973),  11  C.C.C.  (2d)  53 

(Ont.  C.A.).  Discharges  will  be  granted  where  it  is  felt  that  the  court 

process  has  served  its  purpose  through  the  trial  stage  alone  and  no  further 

intervention  by  way  of  disposition  is  necessary  or  desirable.  It  is  important 

to  note  that  discharges  are  not  to  be  applied  routinely  to  any  criminal 

offence:  R.  v.  Derkson  (1972),  20  C.R.N.S.  129,  9  C.C.C.  (2d)  97  (B.C.  Prov. 

Ct.).  Evidence  that  an  accused  has  received  a  previous  discharge  may  be  led  at 

disposition  to  satisfy  the  judge  that  a  further  discharge  would  not  be  in  the 

interest  of  the  accused  and  would  be  contrary  to  the  public  interest;  see  R. 

v.  Tan,  [1975]  2  W.W.R.  747,  22  C.C.C  (2d)  184  (B.C.C.A.). 
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Fine:  s.  20(l)(b)  and  s.  21( 1 )-( 3) 


Paragraph  20(1)  (b)  permits  the  imposition  of  a  fine  of  op  to  $1000, 
"to  be  paid  at  such  time  and  on  such  terms  as  the  court  may  fix."  The  limit 
under  the  J.D.A.  is  S25;  the  increased  maximum  under  the  Y.O.A.  reflects 
inflation  and  the  increased  earning  capaoilities  of  sane  young  persons, 
particularly  16  and  17  year  olds.  To  prevent  the  imposition  of  an  excessively 
large  fine  or  an  undue  burden  on  the  young  person,  the  Act  specifically 
provides  in  subs.  21(1)  that  in  imposing  a  fine  the  youth  court  shall  "have 
regard  to  the  present  and  future  means  of  the  young  person  to  pay."  Moreover, 
there  is  no  provision  for  the  young  person  to  be  taken  into  custody  upon 
default  of  payment  of  a  fine,  unless  so  ordered  by  the  youth  court  following  a 
review  of  the  disposition.  Subsections  20(8)  &  (9)  of  the  Y.O.A.  stipulate 
that  ss.  646  &  72 2  of  the  Criminal  Code,  providing  imprisonment  for  failure  to 
pay  a  fine,  do  not  apply  to  a  young  person.  Instead,  upon  default,  a  young 
person  will  be  subject  to  the  judicial  review  of  disposition  provisions  of  s. 
33  of  the  Y.O.A. ;  at  a  review  hearing  a  youth  court  might  impose  a  custodial 
disposition  for  a  failure  to  pay  a  fine,  if  there  is  wilful  failure  or  refusal 
to  pay  the  fine. 


Subsection  21 v  2 )  allows  a  provincial  government  to  establish  a 
program  under  which  a  young  person  may  perform  some  type  of  work  rather  than 
pay  a  fine;  if  a  province  establishes  such  a  program,  the  young  person  has  the 
cotion  of  participating  or  making  monetary  payment.  A  fine  option  program  will 
help  alleviate  any  financial  distress  which  could  result  if  a  young  person  is 
obliged  to  raise  a  sum  of  money  to  pay  a  fine.  Subsection  21(3)  provides  that 
the  actual  rate  of  crediting  the  'work  performed  and  any  other  matters  necessary 
for  or  incidental  to  the  program,  will  oe  determined  'ey  the  province. 

Normally,  a  fine  option  program  may  be  used  'ey  a  young  person,  if  such 
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A  fine  option  program  may  be  established  by  the  Lieutenant  Governor 
in  Council  (provincial  Cabinet)  and  does  not  require  provincial  legislation. 

Conpensation;  s.  20(l)(c)  and  s.  21(l)/(4)  &  (5) 

The  youth  court's  dispositional  alternatives  include  the  power  to 

make  an  order  for  compensation.  Compensation  orders  are  consistent  with  the 
Y.O.A. 's  principles  of  responsibility  and  accountability.  Their  inclusion  in 
the  Act  also  reflects  the  graving  concern  in  the  criminal  justice  system  for 
victims  of  crime.  In  R.  v.  Zelensky/  [1978]  2  S.C.R.  940,  [1978]  3  W.W.R.  693, 
2  C.R.  (3d)  197,  21  N.R.  372,  41  C.C.C.  (2d)  97,  86  D.L.R.  (3d)  179,  the 
Supreme  Court  of  Canada  described  conpensation  as  a  valid  objective  of 
sentencing,  concluding  that  it  was  within  the  federal  Parliament's  jurisdiction 
over  criminal  law  and  procedure  to  enact  legislation  dealing  with  conpensation. 

Orders  pursuant  to  para.  20(1)  (c)  may  be  made  to  cover  a  broad  range 
of  losses  including  conpensation  for  the  following:  loss  of  or  damage  to 

property,  for  exanple,  a  broken  window;  loss  of  incane  or  support  or  "special 
damages"  for  personal  injury  arising  from  the  commission  of  an  offence,  for 
exanple,  medical  expenses  and  medication  for  an  elderly  lady  whose  leg  was 
broken  during  a  robbery.  Conpensation  orders  are  suitable  in  cases  where  the 
value  of  the  loss  is  readily  ascertainable.  According  to  the  Supreme  Court  in 
Zelensky:  "[It  is  not]  a  function  of  the  criminal  court  to  force  agreement  to 
enable  it  to  make  an  order  for  conpensation"  (at  S.C.R.  961).  Thus  if  the 

amount  is  in  dispute  or  if  the  amount  is  not  ascertainable,  a  conpensation 

order  should  not  be  made  under  para.  20(1) (c). 

A  youth  court  may  not  make  an  order  for  "general  damages,"  as  this  is 
an  administratively  difficult  assessment  better  performed  by  the  civil  courts. 
Watson,  Borins  and  Williams  define  general  damages  as  items  for  which  there  is 
"no  precise  measure,"  including  present,  past  and  future  pain  and  suffering  and 
loss  of  enjoyment  of  life  and  future  economic  loss.  Special  damages  "consist 
of  the  out-of-pocket  expenses  and  other  actual  loss  which  the  plaintiff 
[victim]  has  incurred  in  consequence  of  his  injuries  to  the  date  his  damages 
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are  assessed  at  trial.  They  include  such  items  as  medical  and  hospital 
expenses,  ambulance  fees  and  lost  wages."  (Watson,  Borins  and  Williams, 
Canadian  Civil  Procedure:  Cases  and  Materials  (1977),  pp.  6-53). 

The  youth  court  shall  "have  regard  to  the  present  and  future  means  of 
the  young  person  to  pay"  before  making  a  compensation  order.  Ibis  provision  is 
to  prevent  the  imposition  of  an  order  that  is  too  onerous  for  the  young 
person.  Note  too  that  a  young  person  without  money  may  still  compensate  the 
victim  by  performing  personal  service  pursuant  to  para.  20(1) (f).  Subsection 
21(4)  provides  that  the  youth  court  may  consider  representations  made  by  the 
person  who  would  be  compensated  under  para.  20(1) (c)  in  deciding  whether  to 
make  such  an  order.  If  the  youth  court  decides  to  order  compensation,  subs. 
21(5)  states  that  the  youth  court  "shall  cause  notice  of  the  terms  of  the  order 
to  be  given  to  the  person  who  is  to  be  compensated . " 

Restitution:  s.  20(1) (d)  and  s.  21(4)  &  (5) 


The  Y.O.A.  also  provides  for  restitution  orders.  Restitution  is  the 
return  of  a  specific  piece  of  stolen  property  to  the  rightful  owner  or  the 
person  who  was  in  lawful  possession  at  the  time  the  offence  was  committed.  The 
Act  provides  for  restitution  "to  any  other  person  of  any  property  obtained  by 
the  young  person  as  a  result  of  the  commission  of  the  offence."  Restitution 
orders  will  likely  be  made  in  cases  of  theft  or  possession  of  stolen  goods.  If 
the  property  has  been  damaged  during  the  commission  of  the  offence, 
compensation  may  be  ordered  pursuant  to  para.  20(1)  (c)  in  addition  to 
restitution. 

In  considering  whether  to  make  a  restitution  order,  the  court  may 
consider  representations  by  the  person  to  whom  restitution  would  be  made 
according  to  subs.  21(4).  Notice  of  the  terms  of  a  restitution  order  must  be 
given  under  subs.  21(5)  to  the  person  receiving  restitution. 

Compensation  of  innocent  purchaser:  s.  20(l)(e)  and  s.  21(1), (4)  &  (5) 

Sometimes  property  obtained  as  a  result  of  the  commission  of  an 
offence  may  be  sold  to  an  innocent  purchaser.  Generally,  the  common  law 
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provides  that  tine  true  c€ier  has  a  civil  right  to  recover  the  stolen  orooerty, 
even  after  sale  to  an  innocent  purchaser.  Although,  the  right  of  the  true  owner 
under  Quebec  law  differs  somewhat  from  the  situation  in  the  common  law 
provinces,  in  many  situations  the  true  owner  in  Quebec  has  the  same  right.  If 
property  is  returned  to  its  true  owner  after  the  commission  of  an  offence  by  a 
young  person,  a  youth  court  may  order  compensation  pursuant  to  para.  20(1)  (e) 
for  any  innocent  purchaser  who  thereby  suffers  loss.  The  youth  court  may  order 
the  young  person  to  pay  the  purchaser  "an  amount  not  exceeding  the  amount  paid 
by  the  purchaser  for  the  property." 

The  same  provisions  apply  in  the  case  of  compensation  for  innocent 
purchasers  as  with  other  forms  of  compensation  and  restitution.  The  youth 
court  must  have  regard  to  "the  present  and  future  means  of  the  young  person  to 
pay,"  pursuant  to  subs.  21(1).  Representations  by  the  innocent  purchaser  may 
be  considered  by  a  youth  court  nudge  under  suds.  21(4),  and,  if  an  order  is 
made,  the  purchaser  is  to  receive  notice  of  its  terms,  in  accordance  with 
subs.  21(5). 

Personal  services:  s.  20(1)  (f)  and  s.  21(4), (5), (6), (7)  ■;  ( 6 ' 


An  order  may  be  made  under  para.  20(1)  (f)  for  the  young  person  to 
compensate  "any  person  in  kind  or  by  way  of  personal  services"  for  any  losses 
suffered  in  respect  of  which  an  order  for  compensation  may  're  made  for  a  victim 
of  crime  or  an  innocent  purchaser  'under  paras.  21(c)  or  (e).  An  order  under 
para.  20(1) (f)  would  be  appropriate  where  the  young  person  has  little  or  no 


money  and  his  earning  capacity  is  low,  for  example,  if  he  is  attending  school 
or  if  he  is  unemployed.  In  fact,  subs.  21(7)  qualifies  the  availability  of 
such  an  order  for  compensation  ay  specifying  that  the  order  must  not  interfere 
with  the  normal  hours  of  work  or  education  of  the  young  person.  Subsection 
21(7)  also  requires  the  youth  court  to  satisfy  itself  that  the  young  person  is 
a  suitable  candidate  for  an  order  under  oara.  20(1' (f).  As  an  order  for 


re  rso.na 


services  will  reauire  a  degree  of  Personal 


compensation  by  way  c 
involvement,  it  would  be  Preferable  for  the  young  person  to  display  some 
willingness  to  perform  personal  services,  although  his  consent  to  such  a 
disposition  is  not  reauired.  An  example  of  an  order  under  para.  20(1) (f)  mignt 
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require  a  young  person  who  vandalised  a  house  to  do  some  gardening  work  for  the 
home  owner.  To  ensure  that  one  who  has  suffered  loss  is  not  unwillingly  forced 
into  contact  with  the  young  offender,  subs.  21(6)  adds  an  important  condition: 
no  order  may  be  made  under  para.  20(1) (f)  "unless  the  youth  court  has  secured 
the  consent  of  the  person  to  be  compensated . "  As  with  other  forms  of 
compensation  and  restitution,  the  person  to  be  conpensated  may  make 
representations  to  the  youth  court  pursuant  to  subs.  21(4)  when  the  court  is 
considering  an  order  under  para.  20(1) (f).  If  an  order  is  made,  subs.  21(5) 
requires  that  notice  of  its  terms  to  be  given  to  the  person  who  is  to  be 
conpensated.  Personal  service  orders  must  be  completed  within  twelve  months  of 
the  date  of  the  order  and  a  maximum  of  240  hours  of  work  may  be  assigned; 
subs.  32(9)  allows  a  judicial  extension  of  a  further  twelve  months  to  complete 
the  order. 

Community  service  order:  s.  20(l)(g)  and  s.  21(7), (8)  &  (9) 

An  order  nay  be  made  pursuant  to  para.  20(1)  (g)  requiring  the  young 
person  to  perform  community  service.  Community  service  orders  are  appropriate 
where  there  is  no  private  victim  or  the  victim  does  not  wish  to  be  directly 
conpensated;  their  purpose,  as  stated  in  a  1979  Report  on  the  State  of 
Community  Service  Orders  in  the  Provincial  Court  (Family  Division),  Province  of 

Ontario,  is  "to  sensitize  an  offender  to  the  aftermath  of  an  event  by 
emphasizing  the  relationship  between  an  offence  and  the  ethical  responsibilty 
inposed  by  society  to  make  reparation."  Community  service  orders  have  been 
used  for  other  offences  such  as  public  mischief,  breaking  and  entering,  arson 
and  wilful  damage,  all  of  which  involve  damage  to  property.  They  might  also  be 
appropriate  for  other  offences  such  as  causing  a  disturbance.  Examples  of  such 
orders  would  include  volunteer  work  for  a  community  group,  visits  to  a  senior 
citizens'  home  or  perhaps  cleaning  up  a  park  area. 

Paragraph  21(7) (a)  provides  that  the  youth  court  must  be  satisfied 
that  the  young  person  is  "a  suitable  candidate"  for  a  community  service  order. 
The  determination  of  criteria  will  be  up  to  the  youth  court  but,  in  viev;  of  the 
direct  personal  involvement  and  the  degree  of  cooperation  required,  a  certain 
amount  of  willingness  on  the  part  of  the  young  person  would  be  preferable. 
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"There  may,  however,  be  situations  where  the  court  will  deem  it  appropriate  to 
compel  a  young  person  to  perform  such  a  disposition,  despite  his  lack  of 
consent  or  willingness.  Subsection  21(9)  recognizes  that  the  cooperation  of 
the  beneficiary  of  the  services  is  essential;  it  stipulates  that  no  canmunity 
service  order  may  be  made  unless  the  person  or  organization  for  whom  the 
community  service  is  to  be  performed  has  agreed  to  its  performance.  The  youth 
court  must  also  ensure  that  the  order  does  not  interfere  with  the  normal  hours 
of  work  or  education  of  the  young  person,  according  to  para.  21(7) (b) . 
Canmunity  service  orders  must  be  completed  within  twelve  months  of  the  date  of 
the  order  and  a  maximum  of  240  hours  of  work  may  be  assigned  pursuant  to  subs. 
21(8);  subs.  32(9)  allows  a  judicial  extension  of  a  further  twelve  months  to 
complete  the  order. 

Prohibition:  s.  20(1 )(h) 


Under  para.  20(1 )(h)  the  youth  court  may  "make  any  order  of 
prohibition,  seizure  or  forfeiture  that  may  be  imposed  under  any  Act  of 
Parliament  or  any  regulation  made  thereunder  where  an  accused  is  found  guilty 
or  convicted  of  that  offence."  There  are  a  number  of  sections  of  the  Criminal 
Code  and  other  federal  enactments  that  provide  for  orders  of  prohibition, 
seizure  or  forfeiture:  For  example,  an  order  of  prohibition  respecting 
firearms  may  be  made  under  ss.  98  and  101  of  the  Code;  seizure  of  obscene 
matter  is  provided  for  under  s.  160  of  the  Gode;  and  an  order  for  forfeiture  of 
a  controlled  drug  may  be  made  under  subs.  37(8)  or  s.  45  of  the  Food  and  Drug 
Act .  Where  the  circumstances  allow  for  it,  any  order  under  one  of  these 
sections  applying  to  adults  may  be  made  in  the  case  of  a  young  person. 

In  some  circumstances,  a  similar  order  might  also  be  made  under 
para.  20 ( 1 ) ( 1 )  which  empowers  the  youth  court  to  "impose  on  the  young  person 
such  other  reasonable  and  ancillary  conditions  as  it  deems  advisable." 

Detention  for  treatment:  s.  20( 1 ) ( i )  and  s.  22 


An  additional  option  is  available  to  the  court  where  a  report 
prepared  by  a  "qualified  person"  recommends  that  the  young  person  undergo 


184 


DISPOSITIONS  :  SECTIONS  20  -  26 


treatment  for  a  condition  referred  to  in  para.  13(1)(e),  namely  "a  physical  or 
mental  illness  or  disorder,  a  psychological  disorder,  an  emotional  disturbance, 
a  learning  disability  or  mental  retardation."  The  youth  court  may  direct  that 
the  young  person  be  detained  for  treatment  in  a  hospital  or  other  place  where 
treatment  is  available.  This  disposition  may  form  part  of  or  be  in  lieu  of  any 
other  disposition.  Paragraph  20(1 )(i)  is  subject  to  s.  22,  which  requires  the 
consent  of  the  young  person,  the  parents  of  the  young  person  and  the  hospital 
or  other  place  of  treatment.  Subsection  22(2)  permits  the  youth  court  to 
dispense  with  the  consent  of  the  parent,  if  the  parent  is  not  available  or  if 
the  parent  is  not  taking  an  active  interest  in  the  proceedings.  No  provision 
is  made  for  dispensing  with  the  consent  of  the  young  person;  in  appropriate 
circumstances  it  may  be  possible  to  require  civil  commitment  of  a  young  person 
in  a  treatment  facility  inder  provincial  mental  health  legislation,  without  the 
consent  of  the  young  person  or  his  parents. 

The  power  of  the  court  to  make  a  disposition  requiring  the  young 
person  to  undergo  treatment  is  distinct  frcm  the  issues  of  fitness  for  trial 
and  insanity.  The  question  whether  an  accused  is  fit  to  stand  trial  arises  at 
any  time  before  adjudication.  Section  543  of  the  Criminal  Code  applies  to 
proceedings  under  the  Y.O.A.  by  virtue  of  subs.  13(8).  If  the  accused  is 
incapable  of  conducting  his  defence  on  account  of  insanity,  he  will  be  kept  in 
custody  in  a  mental  health  facility  for  an  indeterminate  period  "at  the 
pleasure  of  the  lieutenant  governor,"  until  he  is  well.  Similarly,  by  virtue 
of  s.  51  and  subs.  52(2)  of  the  Y.O.A. ,  young  persons  who  desire  to  enter  a 
plea  of  not  guilty  by  reason  of  insanity  are  dealt  with  under  the  Cbde  as 
well.  If  acquitted  by  reason  of  insanity,  the  young  person  is  also  committed 
to  custody  in  a  mental  hospital  for  an  indeterminate  period.  In  the  case  of  a 
young  person  who  is  the  subject  of  a  treatment  order  under  paragraph  20 (  1 ) ( i ) , 
however,  an  adjudication  has  taken  place  and  the  young  person  has  been  found 
guilty  of  an  offence;  clearly  the  young  person  was  fit  to  stand  trial  and 
insanity  at  the  time  of  the  offence  was  not  in  issue.  Furthermore,  the 
treatment  order  is  for  a  determinate  period.  Moreover,  the  review  procedures 
under  ss.  28-32  of  the  Y.O.A.  continue  to  apply. 
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Probation:  s.  20(1) (j) 


See  discussion  below  under  s.  23. 
Custody:  s.  20(l)(k) 

See  discussion  below  under  s.  24. 

Other  reasonable  conditions:  s.  20(1) (1) 


The  final  item  in  the  list  of  dispositions  provides  that  the  youth 
court  may  "inpose  chi  the  young  person  such  other  reasonable  and  ancillary 
conditions  as  it  deems  advisable  and  in  the  best  interest  of  the  young  person 
and  the  public."  This  is  a  flexible  provision  that  will  allow  for  a  variety  of 
novel  dispositions.  The  wording  suggests  that  a  para.  20(1) (1)  disposition 
cannot  stand  on  its  own  and  should  be  made  in  combination  with  any  of  the  other 
dispositions  listed  in  s.  20;  see  comments  of  Laskin  C.J.C.  concerning  para. 

20(1)  (g)  of  the  J.D.A.  in  Attorney  General  for  Ontario  and  Viking  Houses  v. 

Regional  Municipality  of  Peel,  [1979]  2  S.C.R.  1134,  104  D.L.R.  (3d)  1,  29 
N.R.  244,  49  C.C.C.  (2d)  103,  at  D.L.R.  12.  This  case  suggests  that  an  order 
under  para.  20(1) (1)  of  the  Y.O.A.  would  probably  be  made  in  combination  with  a 
probation  order,  although  not  restricted  thereto. 

A  similar  provision  in  para.  20(l)(g)  of  the  J.D.A  was  used  to  make 
an  order  prohibiting  the  juvenile  frcm  driving  for  four  months  in  R.  v.  Strahl, 
[1968]  2  C.C.C.  34,  2  C.R.N.S.  178,  60  W.W.R.  765  (Man.  O.B.).  In  that  case 
the  judge  referred  to  s.  38  of  the  J.D.A. ,  providing  "that  the  care  and  custody 
and  discipline  of  a  juvenile  delinquent  shall  approximate  as  nearly  as  may  te 
that  which  should  be  given  by  his  parents..."  to  justify  the  suspension  of 
driving  privileges.  Since  the  philosophy  of  the  Y.O.A.  differs  significantly 
from  that  of  the  J.D.A. ,  an  order  suspending  driving  privileges  under  the 

Y.O.A.  would  only  be  appropriate  in  more  limited  circumstances;  for  example,  an 

order  suspending  driving  privileges  may  lie  considered  where  a  young  person  uS'jd 
a  vehicle  in  the  course  of  committing  an  offence. 

Another  use  of  para.  20(1) (g)  of  the  J.D.A.  was  to  include  a 

condition  that  a  juvenile  on  probation  attend  a  wilderness  camp,  see  R.  . 
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Dapic,  [1977]  5  W.W.R.  447,  36  C.C.C.  (2d)  461,  40  C.R.N.S.  156  (B.C.S.C.).  It 
would  seem  that  such  an  order  could  also  be  made  under  the  Y.Q.A. ;  see, 
however,  comments  below  concerning  para.  23 ( 2 ) ( f )  which  suggest  that  para. 

20(1 )(1)  cannot  be  used  to  place  a  young  person  in  custody. 

Disposition  caning  into  force:  s.  20(2) 

A  disposition  made  under  s.  20  comes  into  force  "on  the  date  on  which 
it  is  made  or  on  such  later  date  as  the  youth  court  specifies."  The  power  to 
postpone  the  starting  date  of  a  disposition  gives  the  court  scare  flexibility, 
for  example  to  allow  the  young  person  an  opportunity  to  finish  a  term  at  school 
before  the  comencement  of  a  custodial  disposition.  Unless  a  delay  in 
instituting  the  disposition  is  specifically  ordered,  however,  the  disposition 
takes  effect  immediately.  Note  that  subs.  23(7)  specifies  that  a  probation 
order  must  take  effect  immediately,  unless  the  probation  order  follows  a  period 
of  custody.  Thus  the  court  may  not  postpone  the  commencement  of  probation 
under  subs.  20(2). 

Duration  of  disposition:  s.  20(3) 


All  dispositions  under  the  Y.Q.A.  are  to  be  for  a  fixed  length  of 
time.  This  represents  a  significant  change  frcm  the  J.D.A.  which  allowed 
indeterminate  dispositions.  Subsections  20(3)  and  (4)  fix  a  maximum  duration 
for  all  dispositions  under  s.  20.  As  a  general  rule,  subs.  20(3)  limits  the 
duration  of  most  dispositions  under  s.  20  to  two  years.  Exceptions  apply  with 
respect  to  an  order  of  prohibition,  seizure  or  forfeiture  under  para.  20(1)(h), 
(the  length  of  which  is  limited  by  the  legislation  providing  for  the  order)  and 
an  order  committing  the  young  person  to  custody  under  para.  20(1 )(k)  (the 
length  of  which  can  extend  to  a  maximum  of  three  years  for  offences  carrying  a 
life  sentence  in  the  case  of  an  adult).  In  almost  all  instances,  it  is 
believed  that  a  period  of  control  for  up  to  two  years  in  length  is  sufficient. 
The  same  limitation  applies  "where  the  youth  court  makes  more  than  one 
disposition  at  tne  same  time  in  respect  of  the  same  offence."  Again,  the  total 
length  of  dispositions  imposed  cannot  exceed  two  years. 

Subsection  20(4)  sets  out  another  exception  to  the  "two-year  rule." 

It  establishes  a  three  year  maximum  on  the  combined  length  of  continuous 
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dispositions  imposed  on  the  young  person  in  respect  to  different  offences.  It 
is  clear  that  the  three  year  limitation  applies  when  a  young  person  receives 
dispositions  in  regard  to  two  or  more  offences  committed  at  different  times  at 
the  same  dispositional  hearing. 

There  is  arguably  some  ambiguity  about  how  subs.  20(4)  should  be 
interpreted  when  a  young  person  is  receiving  a  disposition  for  one  offence,  and 
is  already  subject  to  a  disposition  previously  made  under  the  Y.O.A.  The  words 
of  subs.  20(4)  appear  to  speak  from  the  time  of  the  making  of  the  last 
disposition.  Thus,  a  youth  court  judge  making  a  disposition  in  regard  to  a 
young  person  already  subject  to  a  Y.O.A.  disposition,  cannot  make  an  order  that 
will  result  in  the  young  person  being  subject  to  a  "continuous  combined 
duration"  of  more  than  three  years  from  the  time  the  judge  makes  that 
disposition.  For  example,  suppose  a  young  person  commits  an  offence,  receives 
a  custodial  disposition  of  two  years,  and  while  in  custody  commits  a  further 
offence  for  which  a  disposition  hearing  is  held  one  year  and  eleven  months 
after  the  original  disposition  was  made.  The  maximum  disposition  which  can  be 
imposed  under  the  Y.O.A.  (assuming  subpara.  20 (l)(k)(ii)  applies),  is  a  three 
year  custodial  disposition  to  run  concurrently  with  the  unexpired  portion  of 
the  original  disposition;  that  is,  the  youth  court  can  add  a  maximum  of  two 
years  and  eleven  months  to  the  original  disposition  so  that  the  "continuous 
combined  dispositions"  from  the  time  of  final  disposition,  do  not  exceed  three 
years.  This  interpretation  of  subs.  20(4)  renders  it  generally  consistent  with 
subpara.  20 ( 1) (k) ( ii ) . 

If  a  disposition  made  in  regard  to  one  offence  has  expired  at  the 
time  of  the  dispositional  hearing  for  a  second  offence,  then  subs.  20(4)  ceases 
to  apply  in  respect  of  the  first  offence;  of  course  subs.  20(3)  applies  to  any 
dispositions  made  at  the  second  hearing. 

The  basis  for  the  three  year  maximum  on  dispositions  under  the 
Y.O.A. ,  found  in  subpara.  20 (l)(k)(ii),  is  that  any  benefit  a  young  person  can 
receive  from  involvement  with  the  juvenile  correction  system  should  occur 
within  that  period.  Any  need  for  an  extension  beyond  the  three  year  period 
would  suggest  that  the  young  person  has  "outgrown"  the  juvenile  system,  and 
would  be  unlikely  to  benefit  from  further  exposure  to  the  dispositions  provided 
in  the  Y.O.A. ;  transfer  to  adult  court  under  s.  16  should  he  considered  in  such 
circumstances. 
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Disposition  continues  when  adult;  s.  20(5) 

Subsection  20(5)  is  self-explanatory:  "a  disposition  continues  in 
effect...  after  the  young  person  against  whan  it  has  been  made  becomes  an 
adult."  This  section  should  be  read  in  conjunction  with  subs.  24(14)  which 
provides  that  after  a  young  person  serving  a  custodial  disposition  has  reached 
the  age  of  eighteen,  the  youth  court  may  direct  that  he  serves  his  disposition 
or  the  remaining  portion  of  the  disposition  in  a  provincial  correctional 
facility  for  adults.  Even  when  the  young  person  is  transferred  to  an  adult 
facility  pursuant  to  subs.  24(14),  the  youth  court  retains  jurisdiction  over 
him  for  purposes  of  dispositional  review. 

Reasons  for  the  disposition:  s.  20(6) 

By  virtue  of  subs.  20(6),  the  youth  court  is  under  an  obligation  to 
state  its  reasons  for  making  a  disposition  in  the  record  of  the  case.  It  must 
provide  or  cause  to  be  provided  a  copy  of  the  disposition  to  the  young  person, 
his  counsel,  his  parents,  the  provincial  director  where  the  provincial  director 
has  an  interest  in  the  disposition,  and  the  prosecutor.  In  the  case  of  a 
custodial  disposition,  the  review  board,  if  one  has  been  established,  must  also 
receive  a  copy  of  the  disposition.  A  disposition  may  be  in  Form  7,  except  a 
probation  order,  which  may  be  in  Form  8.  See  sample  forms  at  end  of  discussion 
of  s.  20. 

Upon  request,  any  of  the  persons  listed  above  may  receive  a 
transcript  or  copy  of  the  reasons  for  disposition.  Although  a  fee  could 
be  set  under  s.  67  or  s.  68,  query  whether  the  words  "shall  provide"  suggest  an 
obligation  to  provide  a  copy  of  the  reasons  without  charge.  This  subsection 
recognizes  the  importance  which  the  Y.O.A.  places  on  the  young  person  and  his 
parents  knowing  the  exact  reasons  for  any  disposition. 

The  provisions  of  subs.  20(6)  do  not  require  that  a  judge  render  his 
decision  in  writing.  Procedures  for  recording  the  judge's  oral  reasons  must, 
however,  be  in  operation  so  that  written  reasons  can  be  made  available  on 
request . 
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Limitation  on  punishment:  s.  20(7) 

Another  provision  of  the  Y.O.A.  which  contrasts  with  the  J.D.A.  is 
the  limitation  on  punishment  found  in  subs.  20(7),  which  provides  that  no 
"punishment  that  is  greater  than  the  maximum  punishment  that  would  be 
applicable  to  an  adult  who  has  committed  the  same  offence"  mar/  be  imposed.  The 
Criminal  Code  and  other  legislation  set  out  a  number  of  offences  for  which 
there  are  maximum  punishments.  Noteworthy  in  this  context  are  the  maximum 
penalties  applicable  under  the  Criminal  Code  s.  722  for  summary  conviction 
offences;  these  are  a  fine  of  $500,  imprisonment  for  6  months  or  both.  For  a 
"hybrid  offence"  (one  which  is  indictable  or  summary  at  the  election  of  the 
Crown),  the  offence  is  treated  as  indictable  unless  the  Crowi  makes  a  contrary 
election,  and  hence  the  maximum  applicable  to  sentences  for  summary  conviction 
offences  does  not  apply;  see  the  Interpretation  Act,  para.  27(1) (a). 

Criminal  Code  provisions  inapplicable;  s.  20(8)  &  (9) 

Subsection  20(8)  makes  the  provisions  of  Part  XX  of  the  Criminal  Cbde 
inapplicable  in  respect  of  Y.O.A.  proceedings,  with  several  exceptions.  Part 
XX  of  the  Code  deals  with  "Punishments,  Fines,  Forfeitures,  Costs  and 
Restitution  of  Property."  Because  the  Y.O.A.  institutes  its  own  set  of 
procedures  with  respect  to  these  matters,  the  Code  provisions  are  made 
inapplicable.  By  express  inclusion  the  provisions  of  s.  683  (pardon),  s.  685 
(remission)  and  s.  686  (royal  prerogative  of  mercy)  continue  to  apply. 
Subsections  655(2)  to  (5)  dealing  with  restitution  of  property  before  the  court 
where  there  is  no  conviction,  also  apply  under  the  Y.O.A. ,  as  does  subs. 
662.1(2),  specifying  the  period  for  vhich  an  appearance  notice,  promise  to 
appear,  summons,  undertaking  or  recognizance  is  in  effect. 

Subsection  20(9)  provides  that  s.  722  of  the  Code  does  not  apply  to 
proceedings  under  the  Y.O.A. .  Section  722,  which  governs  punishment  foe- 
summary  conviction  offences,  provides  in  subs.  (1)  that  the  maximum  jpunishment, 
unless  otherwise  stipulated,  cannot  exceed  $500  or  6  months  imprisonment  or 
both;  subss.  722(2)  to  (11)  provide  generally  for  fines  and  default  in  payment 
thereof.  As  the  Y.O.A.  contains  its  own  range  of  dispositions  for  all  offences 
as  well  as  provisions  for  default,  it  is  unnecessary  to  make  use  of  s.  722  for 
these  purposes.  However,  as  subs.  20(7) 
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stipulates  that  no  disposition  for  a  young  person  shall  result  in  a  punishment 
greater  than  the  maximum  punishment  applicable  to  an  adult  who  commits  the  same 
offence,  it  is  submitted  that  where  the  legislative  provision  creating  the 
sunraary  conviction  offence  does  not  specify  a  penalty,  the  general  limitations 
on  sanctions  in  subs.  722(1)  would  govern.  This  interpretation  does  not 
involve  a  direct  application  of  subs.  722(1);  rather,  it  is  arrived  at  by 
referring  to  the  legislative  provisions  which  create  specific  summary 
conviction  offences,  which  in  turn,  where  no  maximum  is  specified,  incorporate 
subs.  722(1).  This  interpretation  accords  with  the  clear  legislative  intent  of 
subs.  20(7)  of  the  Young  Offenders  Act,  namely,  to  not  expose  young  persons  to 
more  serious  sanctions  than  adults.  (See  L.  Wilson,  Juvenile  Gourts  in  Canada 
(1982,  Carswell),  p.  200.)  Section  1 5  of  the  Charter  of  Rights,  guaranteeing 
equal  benefit  of  the  law  without  discrimination  based  on  age  (to  came  into 
effect  April  17,  1985),  would  seem  to  require  such  an  interpretation. 

Probation:  s.  23 


"Probation  is  a  form  of  disposition  under  which  an  offender  who  has 
been  found  to  have  committed  an  offence  may  be  released  by  the  court,  subject 
to  the  supervision  of  a  probation  officer  and  to  certain  conditions  imposed  by 
the  court"  (Juvenile  Delinquency  in  Canada:  The  Report  of  the  Department  of 
Justice  Committee  on  Juvenile  Delinquency  (1965),  at  173).  Probation  is  used 
very  frequently  for  both  young  offenders  and  adults.  It  is  desirable  because 
it  allows  the  young  person  to  receive  supervision  and  treatment,  if  necessary, 
while  being  subject  to  minimal  restrictions  on  his  freedom.  Although  the 
definition  above  envisions  a  probation  officer's  supervision  as  part  of  a 
probation  order,  a  young  person  may  be  placed  on  probation  without  having  to 
report  to  a  probation  officer;  in  such  cases,  usually  involving  less  serious 
crimes,  supervision  by  parents  or  another  responsible  person  is  adequate. 

Probation  has  been  frequently  used  under  the  J.D. A.  through  committal 
to  the  care  or  custody  of  a  probation  officer,  placement  with  supervision  or 
visitation  by  a  probation  officer  or  by  virtue  of  the  power  to  impose  "such 
further  and  other  conditions  as  may  be  deemed  advisable."  Because  the  J.D. A. 
does  not  specify  acceptable  conditions  of  probation  as  does  s.  663  of  the 
Criminal  Code  and  does  not  set  out  procedures  to  be  followed  on  breach,  an 
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issue  has  arisen  as  to  what  this  procedure  properly  should  be.  The  Y.O.A. 
clarifies  issues  such  as  these.  The  Y.O.A.  provisions  are  exhaustive  and  apply 
to  young  persons  in  lieu  of  the  Criminal  Code  provisions  dealing  with 
probation.  Thus,  the  Code  offence  of  "breach  of  probation"  does  not  apply  to 
young  persons  who  are  in  breach  of  their  probation  orders;  under  the  Y.O.A.  a 
young  person  in  breach  of  the  terms  of  his  probation  may  be  dealt  with  only  by 
way  of  review  pursuant  to  s.  33. 


Paragraph  2Q(1)(j)  and  Section  23 


20(1)  Where  a  youth  court  finds  a  young  person  guilty  of  an 
offence...  the  court  shall  then  make  any  one  of  the  following 
dispostions. . . 

(j)  place  the  young  person  on  probation  in  accordance  with 
section  23  for  a  specified  period  not  exceeding  two  years. 

23.(1)  Conditions  that  must  appear  in  probation  orders.  The 

following  conditions  shall  be  included  in  a  probation  order  made 
under  paragraph  20(1)(j): 

(a)  that  the  young  person  bound  by  the  probation  order  shall 
keep  the  peace  and  be  of  good  behaviour; 

(b)  that  the  young  person  appear  before  the  youth  court  Wien 
required  by  the  court  to  do  so;  and 

(c)  that  the  young  person  notify  the  provincial  director  or  the 
youth  worker  assigned  to  his  case  of  any  change  of  address  or 
any  change  in  his  place  of  employment,  education  or  training. 

( 2)  Conditions  that  may  appear  m  probation  orders.  A  probation 

order  made  under  paragraph  20  ( 1 )  (j )  may  include  such  of  the  following 
conditions  as  the  youth  court  considers  appropriate  in  the 
circumstances  of  the  case: 

(a)  tnat  the  young  person  bound  by  the  probation  order  report  to 
and  be  under  the  supervision  of  the  provincial  director  or  a 
person  designated  by  him  or  by  the  youth  court; 

(b)  that  the  young  person  remain  within  the  territorial 
jurisdiction  of  one  or  more  courts  named  in  the  order; 

(c)  that  the  young  person  make  reasonable  efforts  to  obtain  and 
maintain  suitable  employment; 

(d)  that  the  young  person  attend  school  or  such  other  place  of 
learning,  training  or  recreation  as  is  appropriate,  if  the  court 
is  satisfied  that  a  suitable  program  is  available  for  the  young 
person  at  such  place; 

(e)  that  the  young  person  reside  with  a  parent,  or  such  other 
adult  as  the  court  considers  appropriate,  Wxo  is  willing  to 
provide  for  the  care  and  maintenance  of  the  young  person; 
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(f)  that  the  young  person  reside  in  such  place  as  the  provincial 
director  or  his  delegate  may  specify? 

(g)  that  the  young  person  comply  with  such  other  reasonable 
conditions  set  out  in  the  order  as  the  court  considers  desirable, 
including  conditions  for  securing  the  good  conduct  of  the  young 
person  and  for  preventing  the  commission  by  the  young  person  of 
other  offences. 

(3)  Communication  of  probation  order  to  young  person  and  parent. 
Where  the  youth  court  makes  a  probation  order  under  paragraph 
20(1)(j),  it  shall 

(a)  cause  the  order  to  be  read  by  or  to  the  young  person  bound 
by  the  probation  order; 

(b)  explain  or  cause  to  be  explained  to  the  young  person  the 
purpose  and  effect  of  the  order  and  ascertain  that  the  young 
person  mderstands  it;  and 

(c)  cause  a  copy  of  the  order  to  be  given  to  the  young  person 
and  to  a  parent  of  the  young  person,  if  the  parent  is  in 
attendance  at  the  proceedings  against  the  young  person. 

(4)  Copy  of  probation  order  to  parent.  Where  the  youth  court  makes 
a  probation  order  under  paragraph  20  ( 1 )  ( j ) ,  it  may  cause  a  copy  of 
the  report  to  be  given  to  a  parent  of  the  young  person  not  in 
attendance  at  the  proceedings  against  the  young  person  if  the  parent 
is,  in  the  opinion  of  the  court,  taking  an  active  interest  in  the 
proceedings. 

( 5)  Endorsement  of  order  by  young  person.  After  a  probation  order 
has  been  read  by  or  to  a  "young  person  and  explained  to  him  pursuant 
to  subsection  (3),  the  young  person  shall  endorse  the  order 
acknowledging  that  he  has  received  a  copy  of  the  order  and 
acknowledging  the  fact  that  it  has  been  explained  to  him. 

(6)  Validity  of  probation  order.  The  failure  of  a  young  person  to 
endorse  a  probat iocTorSe r  pursuant  to  subsection  (5)  does  not  affect 
the  validity  of  the  order. 

(7)  Conroenceroent  of  probation  order.  A  probation  order  made  inder 
paragraph  20  ( 1 )  ( 3 )  cones  into  force 

(a)  on  the  date  an  which  the  order  is  node;  or 

(b)  where  the  young  person  in  respect  of  vhan  the  order  is  made 
is  committed  to  continuous  custody,  on  the  expiration  of  the 
period  of  custody. 

(8)  Notice  to  appear.  A  young  person  may  be  given  notice  to  cppear 
before  the  youth  court  pursuant  to  paragraph  ( 1 )  ( b)  orally  or  in 
writing,  and  where  the  notice  is  in  writing  it  may  be  in  Form  9. 
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(9)  Warrant  to  arrest  young  person.  If  a  young  person  to  vixin  a 
notice  is  given  in  writing  to  appear  before  the  >outh  court  pursuant 
to  paragraph  ( 1 )  ( b)  does  not  appear  at  the  tiiae  am  place  named  in 
the  notice  arsd  it  is  proved  that  a  copy  of  the  notice  was  served  on 
him,  a  youth  court  nay  issue  a  warrant  to  compel  the  appearance  of 
the  young  person. 

Mandatory  conditions:  s.  23(1) 

Subsection  23(1)  sets  out  three  conditions  that  must  appear  in  a 
probation  order.  They  are  straighforward  and  need  little  explanation.  The 
first  condition  states  that  the  young  person  "shall  keep  the  peace  and  be  of 
good  behaviour."  Second,  the  young  person  must  "appear  before  the  youth  court 
when  required  by  the  court."  This  provision  allows  the  youth  court  judge  to 
make  contact  with  the  young  person  to  discuss  informally  the  terms  of  the 
probation  order  and  the  young  person's  compliance  with  it.  It  does  not  allcw 
the  youth  court  to  change  the  probation  order;  rather  it  is  an  option  available 
to  reinforce  the  court's  order,  if  necessary,  without  invoking  the  review 
mechanisms.  A  formal  review  of  the  probation  order  for  reasons  other  than 
failure  to  comply  must  be  carried  out  under  s.  32;  s.  33  deals  with  review  of 
probation  orders  where  the  young  person  has  wilfully  failed  or  refused  to 
comply  with  the  order.  The  final  mandatory  condition  is  that  the  young  person 
"notify  the  provincial  director  or  the  youth  worker  assigned  to  his  case  of  any 
change  of  address  or  any  change  in  his  place  of  employment,  education  or 
training 

Conditions  that  may  appear  in  a  probation  order;  s.  23(2) 


In  addition  to  the  mandatory  conditions  listed  in  subs.  23(1),  the 
youth  court  may  impose  one  or  more  of  the  conditions  in  subs.  23(2),  as  long  as 
the  conditions  are  not  inconsistent  with  each  other.  The  optional  conditions 
should  allow  the  court  to  issue  a  probation  order  which  will  meet  the 
particular  needs  of  the  young  person. 
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The  first  in  the  list  of  conditions  set  out  in  subs.  23(2)  requires 
reporting  to  a  supervisor  who  could  be  the  provincial  director  or  "a  person 
designated  by  him  or  by  the  youth  court."  It  is  expected  that  the  designated 
individual  would,  in  most  instances,  be  a  youth  court  worker  (probation 
officer),  although  the  court  oould  appoint  any  other  person  that  it  sees  fit. 
Another  condition  is  an  order  pursuant  to  para.  23(2)(b)  that  the  young  person 
"remain  within  the  territorial  jurisdiction  of  one  or  more  courts  named  in  the 
order."  Ibis  is  a  commonly  imposed  term  of  probation  used  to  ensure  that  the 
young  person  receives  the  benefit  of  supervision  ordered  for  him. 

The  youth  court  may  order  that  the  young  person  "make  reasonable 
efforts  to  obtain  and  maintain  suitable  employment"  pursuant  to  para. 

23(2)(c).  If  the  young  person  is  not  working  an  order  might  be  made  under 
para.  23( 2) (d)  requiring  the  young  person  to  attend  school  or  "such  other  place 
of  learning,  training  or  recreation  as  is  appropriate."  Such  an  order  would  be 
in  addition  to  any  provincial  education  attendance  laws  and  would  be 
appropriate  only  "if  the  court  is  satisfied  that  a  suitable  program  is 
available  for  the  young  person." 

Paragraph  23(2)(e)  empowers  the  court  to  make  an  order  "that  the 
young  person  reside  with  a  parent,  or  such  other  adult  as  the  court  considers 
appropriate,  who  is  willing  to  provide  for  the  care  and  maintenance  of  the 
young  person."  This  condition  is  clearly  phrased  90  that  an  order  may  be  made 
for  the  young  person  to  reside  with  a  natural  person  only,  not  a  corporation; 
this  corresponds  with  the  approach  of  the  Supreme  Court  of  Canada  to  orders 
under  the  J.D.A;  A-G  Ontario  and  Viking  Houses  v.  Regional  Municipality  of 
Peel,  [1979]  2  S.C.R.  1134,  104  D.L.R.  (3d)  1,  49  C.C.C.  (2d)  103,  29  N.R. 

244.  Under  para.  23(2)  (e)  of  the  Y.O.A. ,  financial  responsibility  for 
providing  care  for  the  young  person  is  clearly  assumed  by  the  adult  with  vdiom 
the  young  person  is  ordered  to  reside  and  hence  there  are  no  cost  implications 
for  provincial  or  municipal  governments. 

Paragraph  23(2) (e)  apparently  allows  for  a  residential  placement  even 
in  the  face  of  a  contrary  subsisting  custody  order  of  a  higher  court.  The 
cases  of  R.  v.  C.F.  and  R.  v.  F.G.  (1977),  34  C.C.C.  (2d)  333  (Ont.  Prov.  Ct.) 
held  that  an  order  under  the  J.D.A.  that  placed  the  juveniles  in  the  custody  of 
their  fathers  superceded  prior  custody  orders  of  the  Supreme  Court  of  Ontario, 
entrusting  the  youths  to  the  custody  of  their  respective  mothers.  The  custody 
order  of  another  court,  whether  made  under  federal  or  provincial  legislation, 
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would  last  "until  the  issue  is  raised  again  in  another  Court  having 
jurisdiction  to  hear  the  matter"  (p.  336).  While  such  a  disposition  under  the 
Y.O.A.  may  suspend  the  effect  of  an  existing  custody  order,  it  does  not  affect 
the  validity  of  the  custody  order  or  its  continued  effect  following  the  expiry 
of  the  disposition  inder  the  Y.O.A. 

Another  condition  of  probat  ion  which  may  be  imposed  is  set  out  in 
para.  23(2)(f),  providing  for  an  order  "that  the  young  person  reside  in  such 
place  as  the  provincial  director  or  his  delegate  may  specify."  This  provision 
allows  the  placement  of  a  young  person  in  a  facility  operated  by  provincial 
child  welfare  authorities,  a  private  agency,  or  by  an  individual.  The 
provision  would  seem  broad  enough  to  allow  the  provincial  director  to  specify 
that  the  young  person  reside  at  a  wilderness  camp  or  at  some  residential 
educational  facility. 

Although  the  words  of  para.  23(2)(f)  appear  very  broad,  it  would  not 
seem  reasonable  to  interpret  them  as  giving  the  provincial  director  an 
unfettered  discretion  for  this  provision  applies  only  to  residential  placements 
and  cannot  be  used  to  order  detention  or  custody.  Specific  provisions  of  the 
Y.O.A.  restrict  the  placement  of  young  persons  in  various  facilities,  and 
para.  23( 2) (f)  should  not  be  used  to  circumvent  these  provisions.  For  example, 
p>ara.  20 ( 1 )  ( i )  and  s.  22  restrict  detention  in  a  hospital  or  other  treatment 
facility.  Paragraph  20(1 )(k)  and  s.  24  contain  a  number  of  provisions  ensuring 
that  a  young  person  is  placed  in  custody  only  under  restricted  circumstances, 
with  clear  requirements  for  judicial  control  over  the  commitment  process; 
subsection  24(10)  provides  that  a  young  person  committed  to  custody  under 
para.  20(1 )(k)  will  be  held  separate  and  apart  from  any  adult  charged  with  or 
convicted  of  an  offence.  It  would  be  both  illogical  and  inappropriate  to 
interpret  para.  23(2) (f)  as  giving  the  provincial  director  authority  to  place  a 
young  person  in  a  hospital  or  other  treatment  facility,  in  a  place  of  custody 
as  defined  in  s.  24  of  the  Y.O.A. ,  or  in  an  adult  correctional  facility.  The 
provincial  director's  discretion  under  para.  23(2) (f)  is,  by  necessary 
implication,  limited  by  other  provisions  in  toe  Act. 

Normally  before  a  para.  23(2)  (f)  condition  is  included  in  a  probation 
order,  one  would  expect  that  the  provincial  director  or  his  delegate  would 
present  a  plan  at  a  dispositional  hearing  concerning  the  place  of  residence. 

If  this  plan  is  not  followed  by  the  authorities  having  care  of  the  young 
person,  there  would  be  grounds  for  a  dispositional  review  under  s.  32. 
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The  province  will  assume  the  costs  of  the  placement  when  an  order  is 
made  under  para.  23(2) (f). 

Another  possible  condition  of  probation  is  "that  the  young  person 
comply  with  such  other  reasonable  conditions  set  out  in  the  order  as  the  court 
considers  desirable..."  Such  conditions  may  be  included  "for  securing  the  good 
conduct  of  the  young  person  and  preventing  the  commission  by  the  young  person 
of  other  offences."  Examples  include  a  curfew,  writing  an  essay  about  an 
appropriate  topic,  a  requirement  that  the  young  person  obtain  counselling,  a 
non-association  order,  and  an  order  prohibiting  a  young  person  from  driving  a 
car  (see  Re  Strahl,  [1968]  2  C.C.C.  34,  2  C.R.N.S.  178,  60  W.W.R.  765  (Man. 

Q.B. )).  It  should  be  emphasized  that  the  condition  must  be  reasonable,  and  may 
serve  the  purpose  of  securing  the  good  conduct  of  the  young  person  and  may  aid 
in  preventing  the  commission  of  other  offences. 


Communication  of  terms  of  the  probation  order;  s.  23( 3) ,( 4) ,( 5)  &  (6) 


I 


Subsection  23(3)  requires  the  youth  court  to  ensure  that  the  terms  of 
any  probation  order  are  communicated  to  the  young  person.  The  court  shall 
cause  the  probation  order  to  be  read  by  or  to  the  young  person  (para. 

23(3) (a)).  The  court  further  shall  explain  or  cause  to  be  explained  the 

purpose  and  effect  of  the  probation  order,  and  the  judge  has  an  obligation  to 

ascertain  that  the  young  person  understands  the  order  (para.  23(3) (b)).  The 
words  of  subs.  23(3)  do  not  demand  that  the  order  be  read  or  explained  to  the 
young  person  by  the  judge  in  the  court  room;  a  youth  court  worker  can  acquaint 
the  young  person  with  the  terms  of  the  probation  order  outside  the  courtroom, 
though  the  judge  must  ascertain  that  the  young  person  understands  the  effect  of 

the  order.  A  copy  of  the  probation  order  must  be  given  to  the  young  person, 

and  to  a  parent,  if  in  attendance  at  the  proceedings  (para.  23(3) (c)). 

A  parent  not  in  attendance  at  youth  court  proceedings  may  nonetheless 
receive  a  copy  of  the  probation  order  pursuant  to  subs.  23(4)  if  the  parent 
"is,  in  the  opinion  of  the  court,  taking  an  active  interest  in  the 
proceedings."  Sending  a  copy  to  the  parent  through  the  mail  would  be 
adequate.  Although  no  guidelines  have  been  set  out  to  assist  a  judge  in 
determining  whether  a  parent  is  "taking  an  active  interest  in  the  proceedings," 
it  would  seem  desirable  for  the  judge  to  err  on  the  side  of  causing  notice  to 
be  given.  If  the  parents  are  likely  to  be  involved  in  supervising  the 
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probation  order  or  if  they  will  be  helpful  in  ensuring  that  the  young  person 
observe  certain  conditions  of  the  order,  for  example,  if  the  young  person  is 
living  at  home  and  he  has  a  curfew  imposed  upon  him,  it  would  seem  essential  to 

inform  the  parents  of  the  terms  of  the  probation. 

The  Y.O.A.  does  not  specify  the  consequences  of  a  failure  to 
communicate  the  terms  of  the  probation  order  to  the  young  person,  but  a  failure 
to  do  so  might  be  brought  up  at  a  subsequent  review  under  s.  33;  clearly  the 
young  person  may  not  be  guilty  of  wilful  breach  under  s.  33  if  he  did  not 
understand  exactly  what  conditions  were  imposed  on  him  earlier.  Common 

practice  under  the  J.D.A.  has  been  to  require  that  the  young  person  be 

informed  of  the  consequences  of  breach  of  probation  at  the  dispositional 
hearing;  see  Racicot  v.  The  Queen  (1978),  2  Canadian  Journal  of  Family  Law  195 
(Ont.  H.C. )  and  Re  Juvenile  J.  (No.  2)  (1978),  2  Canadian  Journal  of  Family  Law 
196  (Ont.  Prov.  Ct.).  The  Y.O.A.  clarifies  the  nature  of  the  obligation  to 
communicate  the  terms  of  probation  and  the  consequences  of  breach. 

Subsection  23(5)  requires  the  young  person  to  acknowledge  the 
explanation  of  the  probation  order  and  his  receipt  of  a  copy  by  "endorsing"  the 
order.  An  endorsement  would  most  likely  be  the  young  person's  signature,  or  in 
rare  circumstances,  for  example  if  tie  was  illiterate,  his  mark.  This 
requirement  is  to  ensure  that  the  young  person  understands  the  significance  of 
the  probation  order.  According  to  subs.  23(6),  however,  failure  to  sign  the 
order  does  not  affect  its  validity;  thus  the  young  person  cannot  thwart  the 
process  by  refusing  to  endorse  the  order. 

Commencement  of  probation  order:  s.  23(7) 


A  probation  order  comes  into  effect  on  the  date  on  which  the  order  is 
made,  except  where  the  young  person  is  committed  to  continuous  custody;  in  the 
latter  case  the  probation  order  comes  into  force  on  the  expiration  of  the 
period  of  custody.  Subsection  23(7)  specifically  modifies  the  provisions  of 
subs.  20(2)  which  generally  permit  a  youth  court  judge  to  order  that  a 
disposition  take  effect  at  a  later  date. 

Appearance  before  youth  court:  s.  23(8)  &  (9) 


Paragraph  23 ( 1 ) ( b )  provides  that  the  youth  court  can  require  the 
appearance  of  the  young  person  at  any  time.  Subsection  23(8)  makes  provision 
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) 

for  notifying  the  young  person  to  appear.  Notice  may  be  given  orally  or  in 
writing;  if  in  writing,  notice  may  be  given  in  Form  9;  see  sample  Form  9  at  end 
of  discussion  of  s.  23.  If  the  young  person  does  not  appear  as  required  after 
receiving  notice,  the  youth  court  is  empowered  to  compel  the  attendance  of  the 
young  person  by  warrant  pursuant  to  subs.  23(9).  Note,  however,  that  the 
purpose  of  requiring  an  appearance  is  to  maintain  contact  with  the  young  person 
on  an  informal  level,  not  to  review  the  disposition  formally;  formal  reviews 
are  to  be  carried  out  in  accordance  with  ss.  32  and  33,  and,  unless  there  has 
been  a  wilful  breach  of  probation  within  s.  33,  the  youth  court  cannot  impose  a 
more  onerous  disposition  after  review.  Hie  informal  procedure  under  para. 

23(1 )(b)  will  usually  be  set  in  motion  by  a  youth  court  worker  who  has  reason 
to  think  it  would  be  beneficial  to  bring  the  young  person  before  the  youth 
court,  for  example,  if  the  court  worker  has  been  having  difficulties  with  the 
young  person.  The  worker  can  contact  the  clerk  of  the  youth  court  or  a  youth 
court  judge  and  request  that  notice  be  given  pursuant  to  subs.  23(8)  requiring 
^  a  young  person  to  appear,  and  if  necessary,  have  a  warrant  issued  pursuant  to 

subs.  23(9). 

Form  of  Probation  Order :  s .  20(11) 


Subsection  20(11)  provides  that  a  Probation  Order  may  be  in  Form  8. 

If  probation  is  combined  with  another  disposition  then  both  dispositions  may  be 
in  Form  8. 


I 
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SAMPLE  FORM 


FORM  8 


TOE  YOONG  OFFENDERS  ACT 
IN  THE  MOUTH  COURT  FOR  ONTARIO 


PROBATION  ORDER 


Canada 

Province  of  Ontario 
County  of  Queens 


Whereas  on  the  28th  day  of  June  19  82  ,  in  the  Youth 

Court  at  100  Main  Street,  Anytcwn,  Ontario  ,  David  Smith  of  25 
First  Avenue,  Any  town,  Ontario  a  young  person  within  the  meaning  of  the 

Young  Offenders  Act  was  tried  and  found  guilty  of  the  following  offence: 

robbery:  to  wit  on  the  second  day  of  June,  1982,  David 

Smith  did  steal  two  hundred  and  fifty  dollars  from  The 
Comer  Milk  Store,  2  West  Street,  Any  town,  Ontario,  and  at 
the  same  time  thereat  did  use  threats  of  violence  contrary 
to  section  303  of  the  Criminal  Code  of  Canada. 

And  be  it  remembered  that  on  8th  day  of  July  19  82  , 

I  Thomas  Brown  Judge  of  the  Youth  Court  in  and  for  the  County  of 

Queens  ordered  David  Smith  to  perform  the  following  community 

service: 

For  a  period  of  twenty  months  from  the  date  of  this  order  and 
during  the  period  of  probation  herein  described,  David  Smith 
shall  perfom  two  hours  per  week  of  service  at  the  Anytown 

Community  Centre  under  the  direction  of  Mr.  George  O'Hara, 
Director  of  Youth  Activities,  such  service  to  be  in  the 

assistance  of  Mr.  O'Hara  in  the  organization  and  maintenance  of 
a  junior  swimming  program  for  handicapped  children. 

And  in  addition  thereto  placed  David  Smith  on  probation  on 

the  conditions  hereinafter  prescribed; 

Now  therefore  David  Smith  ,  in  this  order  called  the  young 

person,  shall,  for  the  period  of  twenty  months  from  the  date  of  this 

order  comply  with  the  following  conditions: 

1*  that  the  young  person  shall  keep  the  peace  and  be  of  good 

behaviour; 

2,  that  the  young  person  appear  before  the  Youth  Court  when 

required  by  the  Court  to  do  550; 

3.  that  the  young  person  notify  the  provincial  director  or  the  yout 
worker  assigned  to  his  case  of  any  change  of  address  or  any 
change  in  his  place  of  enployment,  education  or  training; 
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SAMPLE  FORM 
Form  8,  cant. 

4.  that  the  young  person  attend  Sir  John  A.  MacDonald  High  School 
in  Anytown,  Ontario  and  comply  with  the  requirements  of  the 
academic  program  as  directed  by  Mr.  Timothy  Jones, 
Vice-Principal;  and 

5.  that  the  young  person  report  to  the  youth  worker  assigned  to  his 
case,  on  the  first  Monday  of  every  month  for  the  period  of  the 
probation. 


Dated  this  8th  day  of  July  19  82  at  Anytown 

in  the  Province  of  Ontario 


"Thomas  Brown" 


A  Ctadge  of  the  Youth  Court 


I,  David  Smith  ,  being  the  young  person  referred  to  in  this 
probation  order  hereby  acknowledge  that  I  have  read  the  order,  that  the  order 
has  been  explained  to  me  and  that  I  have  received  a  copy  of  the  order. 


"David  Smith" 


201 


DISPOSITIONS  :  SECTIONS  20  -  26 


SAMPI£  FORM 


FORM  9 

THE  YOUNG  OFFENDERS  ACT 
IN  THE  XXJTH  COURT  FOR  CNOYRIO 


NOTICE  TO  APPEAR  BEFORE  YOUTH  COURT 
PURSUANT  TO  PROBATION  ORDER 


Canada 

Province  of  Ontario 
County  of  Queens 


Tb  David  Smith  of  25  First  Avenue,  Anytown,  Ontario, 

a  young  person  within  the  meaning  of  the  Young  Offenders  Act: 

Whereas  by  order  dated  the  8th  day  of  July  19  82  you 
were  placed  cn  probation  for  a  period  of  twenty  months  commencing  on  the 
date  of  the  order; 

And  whereas  pursuant  to  the  conditions  of  the  probation  order  you  are 
bound  to  appear  before  the  Youth  Court  vrtien  required  by  the  court  to  do  so; 

This  is  therefore  to  require  you  to  appear  before  the  Youth  Judge 
sitting  at  100  Main  Street,  Anytcwn,  Ontario  on  Friday  the 

22nd  day  of  October  19  82  at  2:00  o'clock,  in  the  after  noon 
to  be  dealt  with  in  accordance  with  the  Young  Offenders  Act; 

And  further  this  is  to  notify  you  that  if  you  do  not  attend  at  the 
time  and  place  stated  herein  a  warrant  maty  be  issued  for  your  arrest. 


Dated  this  13th  day  of  October  19  82  at  Anytown  in 

the  Province  of  Ontario. 


"Thomas  Brown" 


A  Judge  of  the  Youth  Court 
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Custodial  Dispositions:  s.  24 

A  custodial  disposition  is  the  most  serious  disposition  that  can  be 
ordered  by  a  youth  court.  Although  there  are  different  forms  of  custodial 
dispositions,  all  forms  of  custody  impose  continuous  supervision  and  restrict 
the  young  person's  access  to  the  community. 

The  principles  set  out  in  paras.  3(1)  (f)  and  (h)  of  the  Y.O.A. 
declare  that  a  young  person  has  "a  right  to  the  least  possible  interference 
with  freedom  that  is  consistent  with  the  protection  of  society"  and  prescribe 
removal  from  parental  supervision  "only  when  measures  that  provide  for 
continuing  parental  supervision  are  inappropriate. "  These  principles  indicate 
that  custody  is  to  be  used  as  a  last  resort,  only  when  the  young  person  has 
committed  a  serious  crime  or  when  he  presents  a  serious  threat  to  the 
community. 

The  Y.O.A.  establishes  two  types  of  custody,  open  and  secure.  At  no 
time  is  a  secure  custodial  disposition  to  be  ordered  unless  committal  is 
necessary  for  the  protection  of  the  public.  The  Act  forbids  the  use  of  secure 
custodial  facilities  except  for  serious  offences;  further  restrictions  apply  in 
the  case  of  young  persons  under  the  age  of  fourteen.  Other  safeguards  apply  to 
any  order  committing  a  young  person  into  custody;  for  example,  the  youth  court 
must  consider  a  pre-disposition  report  before  making  a  custodial  disposition. 
The  young  person  is  given  an  absolute  right  of  appeal  in  regard  to  disposition, 
in  contrast  with  the  provisions  of  the  J.D.A. ,  requiring  special  leave  to 
appeal . 

Paragraph  20(1) (k)  and  Section  24 

20.(1)  Where  a  youth  court  finds  a  young  person  guilty  of  an 
offence...  the  court  .shall  make  any  one  of  the  following 
dispositions. . . 

(k)  subject  to  section  24,  commit  the  young  person  to  custody, 
to  be  served  continuously  or  intermittently,  for  a  specified 
period  not  exceeding 

(i)  two  years  from  the  (fate  of  committal,  or 
(ii)  where  the  young  person  is  found  guilty  of  an  offence  for 
which  the  maximum  punishment  provided  by  the  Criminal 
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Code  or  any  other  Act  of  Parliament  is  imprisonment  for 
life,  three  years  from  the  date  of  cxmmittal;  and 

24.(1)  Definitions.  In  this  section, 

"open  custody"  means  custody  in 

(a)  a  community  residential  centre,  group  home,  child  care 
institution,  or  forest  or  wilderness  canp,  or 

(b)  any  other  like  place  or  facility 

designated  by  the  Lieutenant  Governor  in  Council  of  a  province  or  his 
delegate  as  a  place  of  open  custody  for  the  purposes  of  this  Act,  and 
includes  a  place  or  facility  within  a  class  of  such  places  or 
facilities  so  designated; 

"secure  custody*  means  custody  in  a  place  or  facility  designated  by 
the  Lieutenant  Governor  in  Council  of  a  province  for  the  secure 
containment  or  restraint  of  young  persons,  and  includes  a  place  or 
facility  within  a  class  of  such  places  or  facilities  so  designated. 

(2)  Order  of  committal  to  specify  type  of  custody.  Where  the  youth 
court  commits  a  young  person  to  custody  under  paragraph  20(1) (k),  it 
shall  specify  in  the  order  of  committal  whether  custody  is  bo  be  open 
custody  or  secure  custody. 

(3)  Conditions  for  secure  custody.  Subject  to  subsection  (4),  no 
young  person  who  is  found  guilty  of  an  offence  shall  be  committed  to 
secure  custody  unless  the  young  person  was,  at  the  time  the  offence 
was  committed,  fourteen  years  of  age  or  more  and  unless 

(a)  the  offence  is  one  for  which  an  adult  would  be  liable  to 
iirprisonment  for  five  years  or  more; 

(b)  the  offence  is  an  offence  under  section  132  (prison  breach) 
or  subsection  133(1)  (escape  or  being  at  large  without  excuse) 
of  the  Criminal  Code  or  an  attempt  to  commit  such  offence;  or 

(c)  the  offence  is  an  indictable  offence  and  the  young  person 
was 


(i)  within  twelve  months  prior  to  the  commission  of  the 
offence  found  guilty  of  an  offence  for  which  an  adult  would 
be  liable  to  imprisonment  for  five  years  or  more,  or 
adjudged  to  have  committed  a  delinquency  under  the  Juvenile 
Delinquents  Act  in  respect  of  such  offence,  or 
(Til  at  ary  time  prior  to  the  commission  of  the  offence 
committed  to  secure  custody  in  a  place  or  facility  for  the 
secure  containment  or  restraint  of  a  child,  within  the 
meaning  of  the  Juvenile  Delinquents  Act,  with  respect  to  a 
delinquency  under  that  Act. 
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(4)  Idem.  A  young  person  who  is  found  guilty  of  an  offence  and  who 
was,  at  the  tine  the  offence  was  committed,  under  the  age  of  fourteen 
years  may  be  oonmitted  to  secure  custody  if 

(a)  the  offence  is  one  for  which  an  adult  would  be  liable  to 
life  imprisonment; 

(b)  the  offence  is  one  for  which  an  adult  would  be  liable  to 
imprisonment  for  five  years  or  more  and  the  young  person  was  at 
ary  time  prior  to  the  commission  of  the  offence  found  guilty  of 
an  offence  for  which  an  adult  would  be  liable  to  imprisonment 
for  five  years  or  more  or  adjudged  to  have  committed  a 
delinquency  under  the  Juvenile  Delinquents  Act  in  respect  of 
such  offence;  or 

(c)  the  young  person  is  found  guilty  of  an  offence  under  section 
132  (prison  breach)  or  subsection  133(1)  (escape  car  being  at 
large  without  excuse)  of  the  Criminal  Code  or  an  attempt  to 
commit  such  offence. 

(5)  Idem.  The  youth  court  shall  not  commit  a  young  person  to 
secure  custody  unless  the  court  considers  a  committal  to  secure 
custody  to  be  necessary  for  the  protection  of  society  having  regard 
to  the  seriousness  of  the  offence  and  the  circumstances  in  which  it 
was  committed  and  having  regard  to  the  needs  and  circumstances  of  the 
young  person. 

(6)  Place  of  custody.  A  young  person  who  is  committed  to  custody 
shall  be  placed  in  open  custody  or  secure  custody,  as  specified  in 
the  order  of  committal,  at  such  place  or  facility  as  the  provincial 
director  or  his  delegate  may  specify  and  may,  during  the  period  of 
custody  be  transferred  by  the  provincial  director  or  his  delegate 
from  one  place  or  facility  of  open  custody  to  another  or  frcm  one 
place  or  facility  of  secure  custody  to  another. 

(7)  Transfer  frcm  secure  custody  to  open  custody.  The  prwincial 
director  or  his  delegate  may,  with  the  written  authorization  of  the 
youth  court,  transfer  a  young  person  from  a  place  or  facility  of 
secure  custody  to  a  place  or  facility  of  open  custody. 

(8)  Transfer  frcm  open  custody  to  secure  custody.  Subject  to 
subsection  (9),  no  young  person  who  is  committed  to  open  custody  may 
be  transferred  to  a  place  or  facility  of  secure  custody  except  in 
accordance  with  section  33. 

(9)  Idem.  The  provincial  director  or  his  delegate  may  transfer  a 
young  person  frcm  a  place  or  facility  o£  open  custody  to  a  place  or 
facility  of  secure  custody  for  a  period  not  exceeding  fifteen  days  if 
the  young  person  escapes  or  attempts  to  escape  lawful  custody  or  is, 
in  the  opinion  of  the  director  or  his  delegate,  guilty  of  serious 
misconduct. 
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(10)  Young  person  to  be  held  separate  from  adults.  Subject  to  this 
section,  a  young  person  who  is  committed  to  custody  under  paragraph 
20(1)  (k)  shall  be  held  separate  and  apart  from  any  adult  who  is 
charged  with  or  convicted  of  an  offence  against  any  law  of  Canada  or 
a  province. 

(11)  Pre-disposition  report.  Before  making  an  order  of  committal 
to  custody  under  paragraph  20(1) (k),  the  youth  court  shall  consider  a 
pre-disposition  report. 

(12)  Committal  to  custody  deemed  continuous.  A  young  person  who  is 
committed  to  custody  under  paragraph  20(1)  (k)  shall  be  deemed  to  be 
committed  to  continuous  custody  unless  the  youth  court  specifies 
otherwise . 

(13)  Availability  of  place  of  intermittent  custody.  Before  making 
an  order  of  committal  to  intermittent  custody  under  paragraph 
20(1) (k),  the  youth  court  shall  require  the  prosecutor  to  make 
available  to  the  court  for  its  consideration  a  report  of  the 
provincial  director  or  his  delegate  as  to  the  availability  of  a  place 
of  custody  in  which  an  order  of  intermittent  custody  can  be  enforced 
and,  where  the  report  discloses  that  no  such  place  of  custody  is 
available,  the  court  shall  not  make  such  an  order. 

(14)  Transfer  to  adult  facility.  Where  a  young  person  is  committed 
to  custody  under  paragraph  20(1)  (k),  the  youth  court  may,  on 
application  of  the  provincial  director  or  his  delegate  made  at  any 
time  after  the  young  person  attains  the  age  of  eighteen  years,  after 
affording  the  young  person  an  opportunity  to  be  heard,  authorize  the 
provincial  director  or  his  delegate  to  direct  that  the  young  person 
serve  his  disposition  or  the  remaining  portion  thereof  in  a 
provincial  correctional  facility  for  adults,  if  the  court  considers 
it  to  be  in  the  best  interests  of  the  young  person  or  in  the  public 
interest,  but  in  any  such  event  the  provisions  of  this  Act  shall 
continue  to  apply  in  respect  of  that  person. 

(15)  Where  disposition  and  sentence  concurrent.  Where  a  young 
person  is  committed  to  custody  under  paragraph  20(1) (k)  and  is 
concurrently  under  sentence  of  imprisonment  inposed  in  ordinary 
court,  that  person  may  serve  his  disposition  and  sentence,  or  arty 
portions  thereof,  in  a  provincial  correctional  facility  for  adults  or 
in  a  place  of  custody  for  young  persons. 

(16)  Warrant  of  committal .  Where  a  young  person  is  committed  to 
custody  under  paragraph  20(1) (k),  the  youth  court  shall  issue  or 
cause  to  be  issued  a  warrant  of  committal,  which  may  be  in  Form  10. 
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Definitions;  s.  24(1) 


There  are  two  types  of  custody  available  under  the  Y.O.A. :  "open"  and 
"secure."  Each  juvenile  facility  will  be  designated  by  the  province  as  being 
"open"  or  "secure."  Examples  of  "open  custody"  listed  in  para.  24(1) (a) 
include  a  community  residential  centre,  a  group  home,  a  child  care  institution 
and  a  forest  or  wilderness  camp.  Open  facilities  do  not  devote  resources  to 
prevent  the  young  person  from  leaving.  On  the  other  hand,  secure  facilities 
are  designed  to  restrain  or  contain  the  young  person.  The  definition  of 
"secure  custody"  is  a  place  or  facility  "for  the  secure  containment  or 
restraint  of  young  persons."  Physical  security  is  not  the  only  consideration, 
however,  as  a  place  with  a  high  staff  to  young  person  ratio  might  be  classified 
as  secure  without  physical  control  over  the  young  person;  the  requisite  control 
could  be  achieved  through  close  supervision. 

It  is  important  to  distinguish  between  the  two  levels  of  custody  so 
that  the  right  to  the  least  possible  interference  with  freedom  is  maintained. 
If  the  provincial  authorities  were  to  place  a  young  person  whose  disposition 
specified  "open  custody"  in  "secure  custody,"  the  young  person  could  initiate  a 
review  or  seek  a  remedy  by  way  of  prerogative  writ.  The  designation  of  open  or 
secure  facilities  is  the  responsiblity  of  the  Lieutenant  Governor  in  Council 
(Cabinet)  of  a  province. 

Judicial  specification  of  level  of  custody;  s.  24( 2) , ( 3) , ( 4)  &  (5) 

Subsection  24(2)  provides  that  the  youth  court  must  specify  to  which 
level  of  custody,  open  or  secure,  it  is  committing  a  young  person.  Under 
subs.  24(6)  the  provincial  director  or  his  delegate  may  decide  upon  the  precise 
facility  within  the  level  of  custody.  It  is  felt  that  the  judiciary  rather 
than  the  provincial  social  service  or  correctional  authorities  should  bear  the 
responsibility  for  determining  the  extent  to  which  a  young  person  will  be 
deprived  of  his  liberty.  It  is  also  believed  that  determination  of  the  level 
of  custody  in  open  court  will  help  to  maintain  and  increase  the  confidence  of 
young  persons  and  the  public  in  the  juvenile  justice  system.  The  provision 
allowing  provincial  authorities  to  assign  the  young  person  to  any  facility 
within  the  designated  level  gives  the  provinces  flexibility  to  plan  and 
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implement  effective  programs  and  enables  them  to  use  their  resources  most 
effectively. 

There  are  a  number  of  objective  and  subjective  criteria  which  must  be 
satisfied  before  a  court  makes  an  order  for  committal  to  secure  custody.  The 
two  objective  elements  are  age  and  seriousness  of  the  offence.  The  criteria 
for  the  committal  of  offenders  fourteen  years  or  older  are  set  out  in  subs. 
24(3).  A  young  person  fourteen  or  over  must  be  convicted  of  an  offence  for 
which  an  adult  would  be  liable  to  imprisonment  for  five  years  or  more,  or  must 
be  convicted  of  a  violation  or  an  attempted  violation  of  the  Criminal  Code  s. 
132  (prison  breach)  or  subs.  133(1)  (escape  or  being  at  large  without  excuse). 
In  addition,  a  young  person  of  fourteen  or  o/er  may  be  committed  to  secure 
custody  under  para.  24(3) (c)  if  a  disposition  is  being  made  in  regard  to  any 
indictable  offence,  and  (i)  in  the  previous  twelve  months  he  was  convicted  of 
an  offence  for  which  an  adult  would  be  liable  to  imprisonment  for  five  years  or 
more,  or  (ii)  at  any  previous  tune  he  was  committed  to  a  secure  facility. 

Subsection  24(4)  governs  the  committal  to  secure  custody  of  young 
persons  between  the  ages  of  twelve  and  fourteen  at  the  time  of  the  offence;  it 
provides  for  committal  only  in  the  most  serious  circumstances.  The  young 
person  must  have  been  convicts  of  an  offence  for  which  an  adult  would  be 
liable  to  life  imprisonment,  or  convicted  of  a  violation  or  attempted  violation 
of  the  Criminal  Code  s.  132  (prison  breach)  or  subs.  133(1)  (escape  or  being  at 
large  without  excuse).  A  young  person  between  twelve  and  fourteen  may  also  be 
committed  to  secure  custody  under  para.  24(4) (b)  if  a  disposition  is  being  rade 
in  regard  to  an  offence  for  which  an  adult  would  be  liable  to  imprisonment  for 
five  years  or  more  and  the  young  person  has  previously  been  convicted  of  such 
an  offence. 

Subsections  24(3)  and  (4)  expressly  provide  for  the  consideration  of 
previous  adjudications  in  respect  of  offences  committed  when  the  Juvenile 
Delinquents  Act  was  in  force . 

Even  when  a  young  person  has  been  found  guilty  of  committing  an 
offence  for  which  he  may  receive  a  secure  custodial  disposition  under  subs. 
24(3)  or  (4),  the  Act  prescribes  a  subjective  test  which  must  be  satisfied 
before  the  order  is  made.  Subsection  24(5)  provides  that  secure  custody  must 
be  "necessary  for  the  protection  of  society  having  regard  to  the  seriousness  of 
the  offence  and  the  circumstances  in  vhich  it  was  committed  and  having  regard 
to  the  needs  and  circumstances  of  the  young  person."  This  permits 
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consideration  by  the  youth  court  of  the  circumstances  surrounding  the  offence, 
the  necessity  for  physical  restraint  of  the  young  person,  the  facilities  and 
programs  for  treatment  or  rehabilitation  of  the  youth  and  other  factors. 
Although  this  provision  allows  a  subjective  evaluation  that  includes  the  needs 
of  the  young  person,  secure  custody  must  be  necessary  for  the  protection  of  the 
public. 

Place  of  custody:  s.  24(6), (7), (8)  &  (9) 

Once  the  designation  of  "open"  or  "secure”  custody  has  been  made  by 
the  youth  court,  the  responsibility  for  placement  of  the  young  person  in  a 
particular  custodial  facility  falls  to  the  provincial  director  or  his 
delegate.  Under  subs.  24(6)  the  provincial  director  has  complete  freedom  to 
place  the  young  person  and  to  transfer  him  from  one  facility  to  another,  as 
long  as  the  young  person  remains  within  the  designated  level  of  custody.  The 
provincial  director,  however,  is  restricted  in  changing  the  level  of  custody 
imposed  by  the  judge  because  it  is  felt  that  a  judicial  disposition  should  not 
be  unilaterally  altered  by  provincial  social  service  or  correctional 
authorities. 

Transfers  from  secure  custody  to  open  custody  may  be  made  by  the 
provincial  director  or  his  delegate  with  the  "written  authorization  of  the 
youth  court"  pursuant  to  subs.  24(7).  Although  the  judge's  approval  is 
necessary  there  is  no  need  for  a  hearing  because  the  move  is  from  a  more 
restrictive  to  a  less  restrictive  facility.  If  the  youth  court  judge  refuses 
to  grant  his  written  approval  for  such  a  move,  the  provincial  director  may  seek 
a  hearing  by  the  youth  court  to  review  a  disposition  under  s.  28. 

Transfers  from  open  custody  to  secure  custody  may  not  be  made  without 
going  through  the  s.  33  procedures  for  review.  This  ensures  that  the  young 
person  is  not  committed  to  more  restrictive  secure  custody  without  a  hearing. 
Moreover,  a  s.  33  review  can  only  occur  if  there  has  been  an  escape  or  attempt 
to  escape  custody  (open  or  secure),  or  there  has  been  a  wilful  failure  or 
refusal  to  conply  with  a  disposition.  Query  whether  under  certain  limited 
circumstances,  a  refusal  by  a  young  person  to  participate  in  the  program  of  a 
custodial  facility  might  be  considered  so  substantial  as  to  constitute  a  wilful 
failure  to  comply  with  a  disposition. 
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Subsection  24(9)  provides  that  as  an  exceptional  measure  the 
provincial  director  or  his  delegate  may  transfer  a  young  person  from  open  to 
secure  custody  without  court  authorization  "if  the  young  person  escapes  or 
attempts  to  escape  lawful  custody"  or  if  the  young  person  is  "in  the  opinion  of 
the  director  or  his  delegate,  guilty  of  serious  misconduct."  A  transfer  under 
subs.  24(9)  may  only  be  "for  a  period  not  exceeding  fifteen  days."  If  the 
young  person  is  kept  in  secure  custody  in  excess  of  fifteen  days  cfr  without 
just  cause,  the  young  person  could  institute  a  civil  suit  or  seek  relief  in  the 
form  of  a  prerogative  writ  or  both.  In  addition  there  might  well  be 
administrative  consequences  for  the  provincial  director  or  his  delegate. 

No  definition  of  "serious  misconduct"  has  been  set  out  in  the  Act  to 
aid  in  the  interpretation  of  subs.  24(9).  The  intention  is  clearly  to  provide 
the  power  to  deal  with  young  persons  in  exceptional  circumstances.  The  word 
"serious"  should  be  stressed.  Conduct  that  might  be  described  as  "serious" 
could  involve  an  unusual  threat  to  the  safety  of  the  young  person  or  others 
living  or  working  in  the  open  facility  with  the  young  person.  In  exceptional 
circumstances,  the  persistent  breach  of  the  rules  of  the  facility,  if 
sufficiently  important  to  the  operation  of  the  facility,  might  merit  the 
description  "serious  misconduct." 

Custody  separate  from  adults:  s.  24 (10), (14)  &  (15) 

Subsection  24(10)  states  that,  subject  to  s.  24,  a  young  person 
committed  to  custody  "shall  be  held  separate  and  apart  fran  any  adult  who  is 
charged  with  or  convicted  of  an  offence  against  any  law  of  Canada  or  a 
province. " 

Subsection  24(14)  permits  the  transfer  of  a  young  person  to  a 
provincial  correctional  facility  for  adults  when  the  young  person  has  reached 
the  age  of  eighteen  years.  Application  must  be  made  to  the  youth  court  and  the 
young  person  must  be  afforded  an  opportunity  to  lie  heard;  as  the  transfer 
represents  a  substantial  alteration  to  the  original  disposition,  judicial 
review  is  justified.  The  young  person  has  the  right  to  counsel,  and  the  rules 
of  natural  justice  apply.  The  rules  of  evidence  might  be  relaxed,  however,  as 
is  usual  at  a  post-ad judication  hearing.  An  order  under  subs.  24(14)  is 
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appropriate  "if  the  court  considers  it  to  be  in  the  best  interests  of  the  young 
person  or  in  the  public  interest."  These  tests  are  alternatives;  if  a  transfer 
were  necessary  in  the  public  interest  an  order  might  be  made  even  if  it  was  not 
in  the  best  interests  of  the  young  person  to  be  so  transferred.  It  should  be 
noted  that  this  transfer  provision  is  not  intended  to  reflect  general 
practice.  It  is  an  option  to  be  resorted  to  in  appropriate  cases. 

A  transfer  under  subs.  24(14)  does  not  have  the  same  effect  as  a  s. 
16  transfer  to  adult  court.  Subsection  24(14)  explicitly  provides  that  "the 
provisions  of  this  Act  shall  continue  to  apply";  the  young  person  is  placed  in 
an  adult  facility,  but  the  judicial  review  provisions  of  the  Y.Q.A.  continue  to 
apply. 

In  the  rare  situations  where  a  young  person  is  committed  to  custody 
under  para.  20(1) (k)  of  the  Y.Q.A.  and  the  young  person  is  concurrently  under 
sentence  of  imprisonment  in  ordinary  court,  subs.  24(15)  provides  that  the 
young  person  may  serve  his  disposition  and  sentence  in  either  an  aiult  facility 
or  a  place  of  custody  for  young  persons.  The  correctional  authorities  are  to 
decide  where  the  young  person  will  be  confined. 

Predisposition  report;  s.  24(11) 

A  pr^-disposition  report  prepared  pursuant  to  s.  14  is  mandatory 
before  an  orde,  of  committal  to  custody  is  made,  whether  the  custody  is  open  or 
secure.  The  report  is  considered  necessary  in  determining  the  appropriateness 
of  a  custodial  disposition  and  should  be  designed  to  give  a  variety  of 
relevant  information  to  the  youth  court,  for  example,  by  pointing  out 
personality  characteristics,  describing  the  family  and  education  background, 
etc . 

Intermittent  custody;  s.  24(12)  &  (13) 

Young  persons  are  ordinarily  deemed  by  subs.  24(12)  to  be  committed 
to  continuous  custody,  unless  otherwise  specified. 

If  a  place  is  available,  an  order  of  committal  to  intermittent 
custody  may  be  made  by  the  youth  court.  Subsection  24(13)  provides  that  before 
making  an  order  of  committal  to  intermittent  custody,  the  court  shall  require 
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the  prosecutor  to  make  available  to  the  court  a  report  of  the  provincial 
director  or  his  delegate  on  "the  availability  of  a  place  of  custody  in  vtfiich  an 
order  of  intermitted  custody  can  be  enforced."  If  no  place  is  available,  an 
order  for  intermittent  custody  may  not  be  made.  The  provisions  of  the  Criminal 
Code  dealing  with  intermittent  sentences  for  adult  offenders  do  not  apply  by 
virtue  of  subs.  20(8),  which  makes  Part  XX  of  the  Code  inapplicable  to  young 
persons . 

Form  for  Order  of  Disposition:  s.  20(10) 


Subsection  20(10)  provides  that  a  disposition  made  under  s.  20,  other 
than  a  probat  ion  order,  may  be  in  Form  7.  Form  7,  included  in  the  Schedule 
following  the  Act,  sets  out  precedents  for  all  of  the  dispositions  in  s.  20, 
such  as  Absolute  Discharge,  Imposition  of  Fine,  a  Compensation  Order  and  so 
on.  A  sample  of  Form  7  for  a  committal  to  custody  follows  on  next  page. 

Warrant  of  corranittal:  s.  24(16) 


Subsection  24(16)  specifies  that  a  warrant  of  committal  to  custody 
may  be  in  Form  10.  A  sample  of  Form  10  follows  on  page  214. 
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SAMPLE  FORM 


FORM  7 

THE  YOUNG  OFFENDERS  ACT 
IN  THE  YOUTH  COURT  FOR  ONTARIO 


ORDER  OF  DISPOSITION 


Canada 

Province  of  Ontario 
County  of  Queens 

Whereas  on  the  26th  day  of  August  19  82  ,  in  the  Youth 

Court  at  100  Main  Street,  Anytown,  Ontario,  Mary  Powell  of  452 

Blair  Road,  Anytown,  Ontario  a  yxing  person  within  the  meaning  of  the 

Young  Offenders  Act  was  on  her  own  admission  found  guilty  of  having  committed 
the  following  offence: 

theft:  to  wit  Mary  Pov^ll  on  the  13th  day  of  July,  1982  at 
Anytown,  Cntario  did  steal  a  Sony  television  and  recorder. 

Serial  Nos.  48774  B  and  2236  CF  respectively,  the  property 
of  the  Oounty  of  Queens  Board  of  Education,  of  a  value  of 
$1345  dollars,  contrary  to  Section  294(a)  of  the  Criminal 
Code  of_  Canada. 

Be  it  remembered  that  on  15th  day  of  September  19  82  ,  I 

Thomas  Brown  Judge  of  the  Youth  Court  in  and  for  the  County  of 

Queens  committed  Mary  Powell  to  secure  custody  in  County 

of  Queens  Youth  Centre  or  such  place  of  secure  custody  as  the 

provincial  director  or  his  delegate  my  specify  for  a  period  of  nine 

months  commencing  on  the  16th  day  of  September  19  82  . 

Dated  this  15th  day  of  September  19  82  at  Anytown 

in  the  Province  of  Cntario. 


"Thomas  Brown" 


A  Judge  of  the  Youth  Court 


Note:  Destruction  of  Records 

Section  45  provides  for  the  destruction  of  records  %iiere  a  young  person  vho  is 
found  guilty  of  an  offence  has  not  been  charged  with  or  fomd  guilty  of  a 
further  offence  for  a  period  of  five  years  after  all  dispositions  are  completed 
in  the  case  of  an  indictable  offence  or  two  jears  in  the  case  of  a  summary 
conviction  offence. 
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SAMPLE  FORM 


FOSRM  10 

THE  YOUNG  OFFENDERS  ACT 
IN  THE  YOOTH  COURT  FOR  ONTARIO 


WARRANT  OF  COMMITEAL  TO  CUSTODY 


Canada 

Province  of  Ontario 
County  of  Queens 


To  the  peace  officers  in  the  County  of  Queens  and  to  the 

person  in  charge  of  the  place  of  custody  specified  herein: 

Whereas  Mary  Powell  of  425  Blair  Road,  Anytown,  Ontario, 

a  young  person  within  the  meaning  of  the  Young  Offenders  Act,  was  on  the 
26th  day  of  August  19  82  ,  found  guilty  of  the  following  offence: 

theft:  to  wit  Mary  Powell  on  the  13th  day  of  July,  1982  at 
Anytown,  Chtario  did  steal  a  Sony  television  and  recorder, 

Serial  Nos.  48774  B  and  2236  CF  respectively,  the  property 
of  the  County  of  Queens  Board  of  Education,  of  a  value  of 
$1345  dollars,  contrary  to  Section  294(a)  of  the  Criminal 
Code  of  Canada; 

And  whereas  Mary  Powell  was  ocnmitted  in  custody  in  the 

County  of  Queens  Youth  Centre  or  such  other  place  of  secure  custody  as 
the  provincial  director  or  his  delegate  may  specify  for  a  period  of  nine 
months  to  be  served  continuously  commencing  on  the  16th  day  of 
September  19  82  . 

This  is  therefore  to  command  you  to  take  Mary  Powell  and 

safely  convey  her  to  such  place  of  custody  and  to  deliver  her  to  the 
person  in  charge  thereof,  together  with  the  following  precept : 

This  is  to  command  you,  the  person  in  charge  of  the  said  place  of 
custody,  to  receive  Mary  Powell  into  yxir  custody  and  to  keep  her  there 
safely  in  accordance  with  the  order  oenmitting  her  to  custody,  and  for  so 
doing  this  is  a  sufficient  warrant. 


Dated  this  15th  day  of  September  19  82  at  Anytown 
in  the  Province  of  Ontario . 


"Thomas  Brown" 


A  Judge  of  the  Youth  Court 
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Transfer  of  Disposition:  s.  25 


Section  25 


25.(1)  Transfer  of  disposition.  Where  a  non-custodial  disposition 
has  been  made  in  respect  of  a  young  person  and  the  young  person  or  a 
parent  with  whom  he  resides  is  or  becomes  a  resident  of  a  territorial 
division  outside  the  jurisdiction  of  the  youth  court  that  made  the 
disposition,  whether  in  the  same  or  in  another  province,  a  youth 
court  judge  in  the  territorial  division  in  which  the  disposition  was 
made  may,  on  the  application  of  the  Attorney  General  or  his  agent  or 
on  the  application  of  the  young  person  or  his  parent  with  the  consent 
of  the  Attorney  General  or  his  agent,  transfer  the  disposition  and 
such  portion  of  the  record  of  the  case  as  is  appropriate  to  a  youth 
court  in  the  other  territorial  division,  and  all  subsequent 
proceedings  relating  to  the  case  shall  thereafter  be  carried  out  and 
enforced  by  that  court. 

(2)  No  transfer  outside  province  before  appeal  completed.  No 

disposition  may  be  transferred  from  one  province  to  another  under 
this  section  until  the  time  for  an  appeal  against  the  disposition  or 
the  finding  an  which  the  disposition  was  based  has  expired  or  until 
all  proceedings  in  respect  of  ary  such  appeail  have  been  conpleted. 

(3)  Transfer  to  a  province  where  person  is  adult.  Where  an 
application  is  made  under  subsection  (1)  to  transfer  the  disposition 
of  a  young  person  to  a  province  in  vhich  the  young  person  is  an 
adult,  a  youth  court  judge  may,  with  the  consent  of  the  Attorney 
General,  transfer  the  disposition  and  the  record  of  the  case  to  the 
youth  court  in  the  province  to  which  the  transfer  is  sought,  and  the 
youth  court  to  which  the  case  is  transferred  shall  have  full 
jurisdiction  in  respect  of  the  disposition  as  if  that  court  had  made 
the  disposition,  and  the  person  shall  be  further  dealt  with  in 
accordance  with  this  Act. 


Transfer  of  disposition:  s.  25(1), (2)  &  (3) 

Section  25  recognizes  the  increased  mobility  of  Canadian  families  and 
young  persons  by  providing  for  a  judicial  transfer  of  a  non-custodial 
disposition  from  one  youth  court  jurisdiction  to  another,  where  the  young 
person  is  a  resident  of  a  different  jurisdiction  or  where  the  young  person, 
his  parent  or  family  move  to  a  new  jurisdiction.  Ihe  transfer  rray  occur  within 
a  province  or  between  provinces.  Subsection  25(1)  provides  that  the  Attorney 
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General  or  his  agent  in  the  province  where  the  original  disposition  was  rade 
must  consent  to  the  transfer.  The  consent  of  the  Attorney  General  in  the 
receiving  province,  however,  is  not  required;  this  obviates  the  possibility  of 
a  virtual  veto  of  such  a  transfer  which  would  perhaps  prevent  the  young  person 
from  taking  up  residence  with  his  parents. 

It  should  be  noted  that  s.  25  eliminates  jurisdictional  problems  with 
respect  to  non-custodial  dispositions  only.  Section  26  provides  for 
interprovincial  agreements  to  allow  a  young  person  placed  chi  probation  or 
committed  to  custody  in  one  province  to  be  dealt  with  in  another  province. 
Section  25  should  be  distinguished  frcm  section  18  which  permits  the  transfer 
to  another  province  of  a  pending  charge  against  a  young  person,  prior  to 
adjudication,  if  the  young  person  signifies  his  intention  to  enter  a  c uilty 
plea.  Under  s.  18  the  youth  court  in  the  province  to  which  the  char  )e  is 
transferred  accepts  the  plea,  makes  an  adjudication,  and  makes  a  disposition; 
the  consent  of  the  original  province's  Attorney  General  or  his  agent  if  also 
necessary  under  s.  18. 

Hie  most  frequent  use  of  s.  25  transfers  will  probably  concern 
probation  orders.  Administrative  coordination  between  the  provinces  will  be 
necessary  for  the  transfer  process  to  function  smoothly.  Subsection  25(1) 
provides  that  all  subsequent  proceedings  relating  to  the  case,  such  as  judicial 
review  of  disposition  under  ss.  32  and  33,  shall  thereafter  be  carried  out  and 
enforced  by  the  court  to  which  the  case  is  transferred.  The  original  cou  :t  has 
no  further  role  to  play. 

Subsection  25(1)  also  specifies  that  "such  portion  of  the  reo  >rd  as 
is  appropriate  to  a  youth  court  in  the  other  territorial  division"  may  be 
transferred.  See  comments  on  s.  40  discussing  what  constitutes  the  "record"  o£ 
a  youth  court. 

It  would  not  appear  that  a  hearing  is  necessary  under  s.  25,  although 
a  youth  court  that  is  inclined  to  refuse  an  application  under  the  section 
might  choose  to  afford  the  young  person  an  opportunity  to  be  heard.  Ow  ng  to 
the  recognition  the  Y.O.A.  gives  to  the  parent-child  relationship  ard  the 
obligations  of  parents  towards  their  children,  it  would  seem  that  a  court 
should  normally  grant  an  application  under  s.  25  which  is  based  upon  a  parental 
move. 
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Subsection  25(2)  provides  that  no  disposition  my  be  transferred 
under  s.  25  until  the  time  for  an  appeal  has  lapsed,  or,  if  an  appeal  has  been 
made,  in til  all  appeal  proceedings  have  been  completed . 

Subsection  25(3)  has  been  included  to  deal  with  the  difference  in 
maximum  ages  that  may  exist  on  a  province  by  province  basis  until  April  1st, 
1985,  when  a  uniform  maximum  age  will  apply  across  Canada.  If  a  young  person 
applies  pursuant  to  s.  25(1)  to  move  to  another  jurisdiction  where  he  is  an 
adult,  the  youth  court  judge  may  transfer  the  disposition  and  the  record  to  the 
youth  court  of  the  receiving  province;  if  such  a  transfer  is  mde,  the  youth 
court  in  the  receiving  province  has  full  jurisdiction  and  the  original 
disposition  continues  as  if  the  youth  court  in  the  receiving  province  had  mde 
it.  Moreover,  subs.  25(3)  states  that  "the  person  shall  be  further  dealt  with 
in  accordance  with  this  Act."  Ibis  provision  permits  the  continuation  of  a 
disposition  and  allows  for  review  under  the  Y.O.A. 

Interprovincial  Agreements  Governing  Disposition  Transfer:  s.  26 


Section  26 


26.(1)  Interprovincial  arrangements  for  probation  or  custody. 

ftiere  an  appropriate  agreement  has  been  node  between  two  provinces, 
young  persons  who  have  been  placed  on  probation  or  admitted  to 
custody  in  one  province  under  section  20  may  be  dealt  with  under  the 
probation  order  or  held  in  custody  in  the  other  prcvince. 

(2)  Youth  court  retains  jurisdiction.  Subject  to  subsection  (3), 
vhere  a  young  person  is  dealt  with  under  a  probation  order  or  held  in 
custody  pursuant  to  this  section  in  a  prcvince  other  than  that  in 
which  the  disposition  was  made,  the  yxith  court  of  the  province  in 
which  the  disposition  was  made  shall,  for  the  purposes  of  this  Act, 
retain  exclusive  jurisdiction  over  the  young  person  as  if  the  young 
person  were  dealt  with  or  held  within  that  province,  and  any  warrant 
or  process  issued  in  respect  of  the  young  person  my  be  executed  or 
served  in  any  place  in  Canada  outside  the  prcvince  where  the 
disposition  was  made  as  if  it  were  executed  or  served  in  that 
province. 

(3)  Waiver  of  jurisdiction.  Where  a  young  person  is  dealt  with 
under  a  probation  order  or  held  in  custody  pursuant  to  this  section 
in  a  province  other  than  that  in  vfiich  the  disposition  was  made,  the 
youth  court  of  the  province  in  which  the  disposition  was  made  my, 
with  the  consent  of  the  Attorney  General  of  that  prcvince  are!  the 
young  person,  waive  its  jurisdiction,  for  the  purpose  of  any 
proceedings  inder  this  Act,  to  the  youth  court  of  the  province  in 
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which  the  young  person  is  dealt  with  or  held,  in  which  case  the  youth 
court  in  the  province  in  which  the  young  person  is  so  dealt  with  or 
held  shall  have  full  jursidiction  in  respect  of  the  disposition  as  if 
that  court  had  made  the  disposition. 

Interprovincial  agreements:  s.  26 

Subsection  26(1)  allows  any  two  provinces  to  make  an  agreement  so 
that  a  young  person  who  is  placed  on  probation  or  committed  to  custody  in  one 
province  may  be  dealt  with  in  another  province.  A  transfer  under  s.  26  does 
not  require  judicial  consent  or  a  court  order,  though  under  subs.  26(3)  a 
waiver  of  court  jurisdiction  may  be  sought  after  a  young  person  has  been 
transferred  pursuant  to  a  s.  26  agreement.  A  s.  26  transfer  cannot  be  effected 
solely  on  the  application  of  the  young  person,  and  his  consent  is  not  required. 

Agreements  under  s.  26  will  be  useful  in  two  situations.  First, 

where  the  young  person  or  his  family  moves,  provincial  authorities  can  make 
arrangements  for  transfer  of  a  disposition  without  the  need  for  judicial 
involvement.  If  the  young  person  is  on  probation,  a  transfer  pursuant  to  s.  26 
may  be  administratively  easier  to  effect  than  a  judicial  transfer  under  s.  25. 
If  the  young  person  is  in  custody  and  his  family  moves  to  another  province,  the 
correctional  authorities  may  want  the  youth  moved  so  as  to  be  close  to  his 
family,  but  to  remain  in  custody;  this  can  only  be  accomplished  under  s.  26. 

The  second  situation  where  an  order  under  s.  26  will  be  available  is 
to  allcw  one  province  to  use  custodial  or  other  facilities  in  another  province, 
and  particularly,  to  take  advantage  of  special  programs  in  one  province  that 

are  not  readily  available  elsewhere.  For  exanple,  small  provinces  such  as 

Prince  Edward  Island  can  send  young  persons  to  custodial  facilities  in  Nova 
Scotia  if  facilities  are  lacking  in  P.E.I.  In  some  areas  of  the  country,  the 
nearest  specialized  institutions  are  not  necesarily  to  be  found  within 
provincial  boundaries;  for  example,  communities  in  Northwestern  Ontario  may 
look  to  Manitoba  for  specialized  facilities  rather  than  to  Southern  Ontario. 

Pursuant  to  subs.  26(2),  in  the  event  of  a  transfer  under  subs. 

26(1),  the  youth  court  of  the  province  that  made  the  original  order  retains 
exclusive  jurisdiction  over  the  young  person,  notwithstanding  the  fact  that  the 
young  person  is  serving  his  disposition  out  of  the  province.  To  enforce  this 
out  of  province  jurisdiction,  subs.  26(2)  provides  that  any  warrant  or  process 
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of  the  youth  court  of  the  province  where  the  original  order  was  made  may  be 
executed  or  served  outside  the  province,  and  has  effect  throughout  Canada. 

Notwithstanding  subs.  26(2),  the  youth  court  of  the  original  province 
may  waive  its  jurisdiction  to  the  youth  court  of  the  other  province  pursuant  to 
subs.  26(3).  lb  do  this  the  consent  of  both  the  Attorney  General  of  the 

original  province  and  of  the  young  person  is  required.  Note  here  that  the 

Attorney  General  alone  has  the  authority  to  consent,  unlike  the  situation  in 
subs.  25(1)  where  either  the  Attorney  General  or  his  agent  may  consent.  If  the 
original  youth  court  waives  jurisdiction,  the  receiving  youth  court  has  "full 
jurisdiction  in  respect  of  the  disposition  as  if  that  court  had  made  the 
disposition. " 

The  original  youth  court  has  no  obligation  to  hold  a  hearing  before 
deciding  to  waive  jurisdiction  under  subs.  26(3).  If  the  Attorney  General  and 

the  young  person  both  consent  the  youth  court  might  well  be  reluctant  to 

intervene  and  to  refuse  to  allcw  a  waiver;  nevertheless  the  court  may  feel  that 
it  has  an  independent  duty,  and  may  choose  to  hold  a  hearing  to  consider  the 
situation,  though  such  action  should  not  ordinarily  be  necessary. 
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Introduction: 

Section  27  of  the  Young  Offenders  Act  provides  for  an  appeal 
procedure  very  different  from  that  of  the  Juvenile  Delinquents  Act.  Section  37 
of  the  J.D.A.  permits  appeals  only  with  special  leave  to  lx?  granted  if  the 
appellate  judge  considers  that  it  is  "essential  in  the  public  interest  or  for 
the  due  administration  of  justice  that  such  leave  lx?  granted."  If  leave  is 
granted,  an  appeal  under  the  J.D.A.  follows  the  provisions  of  the  Criminal  Code 
relating  to  appeals  from  conviction  on  indictment,  applied  mu tat is  mutandis . 

The  Y.O.A.  provides  for  appeals  as  of  right.  Hie  Criminal  Code 
procedure  applies  to  Y.O.A.  appeals;  however,  unlike  the  J.D.A. ,  the  Y.O.A. 
maintains  the  distinction  between  appeals  from  summary  conviction  offences  and 
indictable  offences.  The  provisions  of  s.  27  of  the  Y.O.A.  recognize  that 
young  persons  affected  by  the  criminal  law  should  have  the  same  appeal  rights 
as  adults. 

Section  27 


27(1)  Appeals .  An  appeal  lies  under  this  Act  from  a  finding  of 
guilt,  an  order  dismissing  an  information  or  a  disposition  made  under 
section  20, 

(a)  in  the  case  of  an  indictable  offence  or  an  offence  that  the 
Attorney  General  or  his  agent  elects  bo  proceed  with  as  .in 
indictable  offence,  in  the  same  manner  as  if  the  finding  of 
guilt  were  a  conviction,  the  order  dismissing  the  information 
were  a  verdict  of  acquittal  or  the  disposition  were  a  sentence, 
in  a  prosecution  by  indictment  in  ordinary  court;  and 


(b)  in  the  case  of  an  offence  punishable  on  summary  convicts  r> 
or  an  offence  that  the  Attorney  General  or  his  agent  elects  o 
proceed  with  as  an  offence  punishable  on  summary  conviction,  m 
the  same  manner  as  if  the  finding  of  guilt  were  a  convict ic  t, 
the  order  dismissing  the  information  were  an  order  dismiss?  tq 
the  information  or  the  disposition  were  a  sentence,  n 
proceedings  by  way  of  suiranary  conviction  in  ordinary  court. 

(2)  Deemed  elect  ion .  For  the  purposes  of  appeals  under  this  A 

where  no  election  is  made  in  respect  of  an  offence  that  may  x? 
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prosecuted  by  indictment  or  proceeded  with  by  way  of  summary 
conviction,  the  Attorney  General  or  his  agent  shall  be  deemed  to  have 
elected  to  proceed  with  the  offence  as  an  offence  punishable  on 
summary  conviction. 

(3)  Where  the  youth  court  is  a  superior  court.  In  ary  province  where 
the  youth  court  is  a  superior  court,  an  appeal  under  paragraph  (1)  (b) 
shall  be  made  to  the  court  of  appeal  of  the  province. 

(4)  Where  the  youth  court  is  a  county  or  district  court.  In  ary 
province  where  the  youth  court  is  a  county  or  district  court,  an 
appeal  under  paragraph  ( 1 )  (b)  shall  be  made  to  the  superior  court  of 
the  province. 

(5)  Appeal  to  the  Supreme  Court  of  Canada.  No  appeal  lies  pursuant 
to  paragraph  (1)  (a)  from  a  judgment  of  toe  court  of  appeal  in  respect 
of  a  finding  of  guilt  or  an  order  dismissing  an  information  to  the 
Supreme  Oourt  of  Canada  unless  leave  to  appeal  is  granted  by  toe 
Supreme  Oourt  of  Canada  within  twenty-one  days  after  the  judgment  of 
the  oourt  of  appeal  is  pronounced  or  within  such  extended  time  as  the 
Supreme  Court  of  Canada  or  a  judge  thereof  may,  for  special  reasons, 
allow. 

(6)  No  appeal  from  disposition  on  review.  No  appeail  lies  from  a 
disposition  under  sections  28  to  32. 


Appeals  :  s.  27(1), (3), (4), (5)  &  (6) 

Appeal  lies  as  of  right  from  a  finding  of  guilt,  an  order  dismissing 
an  information,  or  a  disposition.  Subsection  27(6)  of  the  Y.O.A.  provides  that 
there  is  no  appeal  from  a  review  of  disposition  under  ss.  28-32;  because  no 
disposition  can  be  made  more  onerous  under  these  sections,  the  substantive 
rights  of  the  young  offender  are  not  affected.  There  is  an  appeal  from  a 
dispositional  review  under  s.  33,  since  an  additional  penalty  may  be  ordered 
pursuant  to  that  section;  see  subs.  33(10). 

Subsection  52(2)  of  the  Y.O.A.  preserves  the  summary  and  indictable 
character  of  offences  under  the  Act  and  different  appeal  procedures  for  summary 
and  indictable  offences  are  provided  for  by  subs.  27(1).  Paragraph  27(1) (a) 
provides  that  an  adiudication  or  disposition  for  an  indictable  offence 
prosecuted  in  youth  court  is  the  same  as  if  the  offence  were  prosecuted  by 
indictment  in  ordinary  oourt;  thus  appeals  are  governed  by  the  Criminal  Code, 
Part.  XVTII,  "Appeals  -  Indictable  Offences."  Under  s.  603  of  the  Code,  an 
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appeal  lies  to  the  provincial  court  of  appeal;  appeals  may  be  based  on 
questions  of  law  alone  or  with  leave  of  the  court  of  appeal  on  mixed  questions 
of  law  and  fact.  In  addition,  the  court  of  appeal  has  a  discretion  to  grant 
leave  where  other  sufficient  grounds  exist.  Leave  is  required  for  an  appeal 
regarding  disposition  alone  (para.  603(1  )(b)  of  Code) .  There  my  be  an  appeal 
where  the  accused  is  found  unfit  to  stand  trial  or  not  guilty  by  reason  of 
insanity  (subs.  603(2)  of  Code ) . 

Paragraph  27(1 )(b)  provides  that  an  adjudication  or  disposition  for  a 
summary  conviction  offence  prosecuted  in  youth  court  is  the  same  as  if  the 
offence  were  prosecuted  summarily  in  ordinary  court;  thus  the  provisions  of 
ss.  747-771  of  the  Gode  govern  these  appeals.  Under  these  sections  of  the 
Code,  there  is  seme  variation  between  jurisdictions  as  to  which  court  the 
appeal  lies;  in  jurisdictions  where  the  youth  court  is  a  provincial  court, 
appeals  lie  to  the  "appeal  court"  (as  defined  in  s.  747  of  the  Code) ,  with 
limited  rights  of  appeal  to  the  court  of  appeal  under  s.  771 .  Subsections 

27(3)  and  (4)  of  the  Y.O.A.  specify  that  in  regard  to  a  summary  conviction 
matter,  in  any  province  where  the  youth  court  is  a  superior  court,  an  appeal 
lies  to  the  court  of  appeal  (subs.  27(3)),  and  where  the  youth  court  is  a 

county  or  district  court,  an  appeal  is  made  to  the  superior  court  of  the 
province  (subs.  27(4)).  The  provisions  of  the  Code  in  regard  to  summary 
matters  provide  some  flexibility  as  to  whether  the  appeal  is  on  the  record,  on 
the  basis  of  a  stated  case,  or  even  by  trial  de  novo  (see  s.  755  and  ss. 
761-770  of  Code) . 

In  addition  to  the  relevant  provisions  of  the  Code,  the  appeal 

procedure  will  be  governed  by  any  applicable  provincial  criminal  appeal  rules 
enacted  pursuant  to  s.  438  of  the  Criminal  Code.  Ch  appeal  procedure 
generally,  see  Salhany,  Canadian  Criminal  Procedure,  3rd  ed.  (1978),  Chapter 
9.  The  criminal  appeal  Rules  for  all  the  provinces  are  set  out  in  Watt, 

Criminal  Law  Precedents,  Vol.  2  (1978). 

Subsection  27(5)  of  the  Y.O.A.  limits  recourse  to  the  Supreme  Court 
of  Canada.  An  appeal  to  the  highest  oourt  from  a  judgment  of  the  court  of 
appeal  lies  only  in  regard  to  an  adjudication  for  an  indictable  offence  and  not 
for  a  disposition,  disposition  review  or  adjudication  for  a  summary 
conviction  offence.  Further,  an  appeal  to  the  Supreme  Court  of  Canada  requires 
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leave  of  that  Court;  leave  mist  be  granted  within  twenty-one  days,  unless  the 
Court  grants  an  extension  for  "special  reasons." 

The  right  of  appeal  in  the  Y.O.A.  is  statutory  and  extends  only  to 
the  specific  matters  set  out  in  the  Act.  A  number  of  decisions  cannot  be 
appealed,  for  example,  an  order  of  exclusion  from  the  court  under  s.  39,  or  a 
decision  under  para.  40(2) (e)  regarding  disclosure  of  records.  Some  sections 
of  the  Y.O.A.  create  specific  appeal  or  review  procedures  for  certain 
decisions,  for  example  subss.  16(9)  to  (13),  which  govern  review  of  a  transfer 
decision  by  a  higher  court.  There  may  also  be  a  possibility  of  judicial  review 
of  some  decisioas  of  youth  courts  through  the  use  of  prerogative  writs,  even  in 
the  absence  of  express  statutory  provision  in  the  Y.O.A. 

Deemed  election  :  s.  27(2) 


Where  no  election  is  nade  in  respect  of  a  "hybrid  offence"  (an 
offence  which  can  be  proceeded  with  on  indictment  or  summarily),  subs.  27(2) 
deems  that  the  prosecutor  has  elected  to  proceed  with  the  offence  as  an  offence 
punishable  on  summary  conviction.  This  accords  with  jurisprudence  on  this 
matter  dealing  with  adult  offenders.  Although  para.  27(1) (a)  of  the 
Interpretation  Act  deems  an  offence  to  be  an  indictable  offence  until  the  Crown 
elects  otherwise,  if  no  election  is  endorsed  on  the  record  and  the  trial 
proceeds,  the  offence  will  be  deemed  a  summary  conviction  offence.  (See 
Salhany,  Canadian  Criminal  Procedure,  3rd  ed.  (1978),  pp.  231-2  and  cases  cited 
there.)  As  a  consequence  of  this  rule,  the  Crown  should  consider  exercising 
its  right  to  elect  at  the  first  opportunity;  in  any  event  the  Crown  must  elect 
before  the  accused  enters  his  plea.  See  MacDougall,  "The  Crown's  Election" 
(1979),  5  C.R.  (3d)  315. 
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Introduction 


The  disposition  review  provisions  of  the  Y.O.A.  are  set  out  in 
sections  28-34.  The  function  of  a  review  is  to  ascertain  whether  a  disposition 
is  still  appropriate  after  some  time  has  elapsed  or  circumstances  have 
changed  or  to  provide  for  proper  enforcement  in  cases  of  wilful  failure  to 
comply  with  a  disposition.  This  accords  with  the  principles  of  the  Y.O.A.  that 
dispositions  are  to  be  geared  to  needs  which  may  change  (para.  3(1)(c)),  ard 
that  young  persons  are  guaranteed  the  right  to  the  least  possible  interference 
with  their  freedom  that  is  consistent  with  the  protection  of  society  (para. 


3( 1 ) ( f ) ) • 

Sections  28  to  34  form  a  procedural  code;  review  is  available  to  the 
young  person  under  one  of  these  sections.  Review  of  custodial  dispositions  is 
available  pursuant  to  ss.  28  and  29.  Under  s.  28,  there  is  an  automatic 

review  by  a  youth  court  after  one  year.  Upon  request,  review  may  take  place 
after  six  months  from  the  date  of  the  disposition  or  earlier,  with  leave  of  the 
court,  where  the  young  person  has  made  progress  with  the  disposition,  there  has 
been  a  change  in  circumstances  or  where  the  young  person  can  otherwise  satisfy 
the  youth  court  that  grounds  for  review  exist. 

Section  29  provides  a  procedure  that  allows  the  provincial  director 
to  make  a  recommendation  for  release  of  the  young  person  from  custody.  If  the 
provincial  director's  recommendation  is  acceptable  to  the  court,  it  is  not 
necessary  to  conduct  a  hearing  or  to  make  a  court  appearance. 

Under  s.  30,  review  of  custodial  dispositions  may  be  carried  out.  by 
provincial  review  boards.  These  boards  are  empowered  to  take  over  the  s.  28 
and  s.  29  functions  of  a  youth  court,  other  than  the  release  of  a  young  person 
fran  custody  to  probation,  which  must  be  effected  bv  the  court.  Any  decision 
of  a  review  board  is  made  reviewable  by  a  youth  court,  under  s.  31. 

Review  of  non-cusixxiial  dispositions  is  governed  by  s.  >2.  The  v  >uf.n 
court  nay  confirm  or  vary  non-d|si.odial  dispositions  on  review;  as  well  the 
court  is  empowered  to  terminate  the  disposition  outright,  unlike  the  situation 
under  ss.  28  and  29.  Provincial  review  hoards  have  c  <  it?  i  ndict  on  to  rev! 


non-cus  tod  i  al  d  i  spos  i  t.  ions . 
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Review  under  ss.  28-32  may  not  result  in  a  more  onerous  disposition. 
Section  33  is  the  only  provision  for  review  allowing  for  the  imposition  of 
a  more  severe  disposition.  Review  under  s.  33  can  occur  only  where  there  has 
been  a  wilful  failure  or  refusal  to  comply  with  the  disposition  or  the  young 
person  has  escaped  or  attempted  to  escape  from  custody,  and  any  such  allegation 
must  be  proved  beyond  a  reasonable  doubt. 

The  provisions  for  review  of  disposition  under  the  Y.O.A.  contrast 
with  the  provisions  of  the  Juvenile  Delinquents  Act,  which  are  less  structured 
and  broader.  According  to  subs.  20(3)  of  the  J.D.A. ,  once  adjudged  delinquent, 
a  juvenile  can  be  brought  back  before  the  Juvenile  Court  at  any  time  before  he 
is  21;  the  Court  may  then  make  any  disposition  listed  in  subs.  20(1).  Ihe 
review  provisions  of  the  J.D.A.  are  potentially  subject  to  abuse.  For  exanple, 
there  is  no  duty  on  the  Court  to  carry  out  a  full  hearing  regarding  allegations 
of  wilful  breach  of  a  disposition.  Moreover,  at  the  time  of  review  under  the 
J .D.A. ,  a  delinquent  nay  be  subject  to  transfer  to  adult  court  pursuant  to  s. 
9. 

Ihe  Y.O.A.  sets  out  a  number  of  procedures  that  must  be  followed  upon 
review,  thus  ensuring  that  the  young  person  has  a  fair  hearing.  Provision  is 
made  for  such  matters  as  notice,  and  progress  reports  are  required  to  provide 
the  court  with  adequate  information  about  the  young  person.  At  every  stage  of 
review  proceedings,  the  young  person  has  the  right  to  counsel.  The  possibility 
of  transfer  to  ordinary  court  at  the  time  of  review  does  not  exist  under  the 
Y.O.A. 

It  should  be  noted  that  a  disposition  review  under  ss.  28,  29,  31-33 
need  not  be  conducted  by  the  youth  court  judge  who  made  the  initial 
disposition.  See  discussion  follcwing  s.  64,  substitution  of  judges. 

Youth  court  hearing  to  review  custody:  s.  28 

Section  28 


28.(1)  Automatic  review  of  disposition  involving  custody.  Where  a 
young  person  is  ocranitted  to  custody  pursuant  to  a  disposition  made 
in  respect  of  an  offence  for  a  period  exceeding  one  year,  the 
provincial  director  of  the  province  in  Which  the  young  person  is  held 
in  custody  shall  cause  the  young  person  to  be  brought  before  the 
youth  court  forthwith  at  the  end  of  one  year  from  the  date  of  the 
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most  recent  disposition  node  in  respect  of  the  offence,  and  the  youth 
court  shall  review  the  disposition. 

(2)  Idem.  Where  a  young  person  is  ccrcmitted  to  custody  pursuant  to 
dispositions  node  in  respect  of  more  them  one  offence  for  a  total 
period  exceeding  one  year,  the  provincial  director  of  the  province  in 
which  the  young  person  is  held  in  custody  shall  cause  the  young 
person  to  be  brought  before  the  youth  court  forthwith  at  the  end  of 
one  year  from  the  date  of  the  earliest  disposition  made,  and  the 
youth  court  shall  review  the  disposition. 

( 3 )  Optional  review  of  disposition  involving  custody.  Where  a 
youi*3  person  is  corani tted  to  custody  pursuant  to  a  disposition  made 
in  respect  of  an  offence,  the  provincial  director  may,  on  his  own 
initiative,  and  shall,  on  the  request  of  the  young  person,  his  parent 
or  the  Attorney  General  or  his  agent,  on  any  of  the  grounds  set  out 
in  subsection  (4),  cause  the  young  person  to  be  brought  before  the 
youth  court  at  any  time  after  six  months  from  the  date  of  the  most 
recent  disposition  made  in  respect  of  the  offence  or,  with  leave  of  a 
youth  court  judge,  at  arty  earlier  time,  and,  where  the  youth  court  is 
satisfied  that  there  are  grounds  for  the  review  mder  subsection  (4), 
the  court  shall  review  the  disposition. 

(4)  Grounds  for  review  under  subsection  (3).  A  disposition  node  in 
respect  of  a  young  person  may  be  reviewed  under  subsection  (3) 

(a)  on  the  ground  that  the  young  person  has  made  sufficient 
progress  to  justify  a  change  in  disposition; 

(b)  on  the  ground  that  the  circumstances  that  led  to  the 
car.mittal  to  custody  have  changed  materially; 

(c)  on  the  ground  that  new  services  or  programs  are  available 
that  were  not  available  at  the  time  of  the  disposition;  or 

(d )  on  such  other  grounds  as  the  youth  court  considers 
appropriate. 

(5)  No  review  where  appeal  pending.  No  review  of  a  disposition  in 
respect  of  which  an  appeal  has  been  taken  shall  be  made  under  this 
section  until  all  proceedings  in  respect  of  arty  such  appeal  have  teen 
caipletcd. 


( 6 )  Youth  court  may  order  appearance  of  young  person  for  review . 

Where  a  provincial  director  is  required  under  subsections  (1)  to  (3) 
to  cause  a  young  person  to  be  brought  before  the  youth  court  and 
fails  to  do  90,  the  youth  court  may,  on  application  made  by  the  young 
person,  his  parent  or  the  Attorney  General  or  his  agent,  or  on  its 
own  motion,  order  the  provincial  director  to  cause  the  young  person 
to  be  brought  before  the  youth  court. 

(7)  I ro  f ress  report .  Ihe  youth  court  shall,  before  reviewing  under 
this  section  a  disposition  mode  in  respect  of  a  young  person,  require 
the  provincial  director  to  cause  to  be  prepared,  and  to  submit  to  the 
youth  court,  a  progress  report  on  the  performance  of  the  young  person 
since  the  disposition  took  effect. 
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(8)  Additional  information  in  progress  report.  A  person  preparing 
a  progress  report  in  respect  of  a  young  person  may  include  in  the 
report  such  information  relating  to  the  personal  and  family  history 
and  present  environment  of  the  young  person  as  he  considers 
advisable. 

(9)  Written  or  oral  report.  A  progress  report  shall  be  in  writing 
unless  it  cannot  reasonably  be  oaraoitted  to  writing,  in  which  case  it 
may,  with  leave  of  the  youth  court,  be  submitted  orally  in  court. 

(10)  Provisions  of  subsections  14(4)  to  (10)  to  apply.  The 

provisions  of  subsections  14(4)  to  (10)  apply,  wih  such  modifications 
as  the  circumstances  require,  in  respect  of  progress  reports. 

(11)  Notice  of  review  from  provincial  director.  Where  a 
disposition  made  in  respect  of  a  young  person  is  to  be  reviewed  under 
subsection  (1)  or  (2),  the  provincial  director  shall  cause  such 
notice  as  may  be  directed  by  rules  of  court  applicable  to  the  youth 
court  or,  in  the  absence  of  such  direction,  at  least  five  clear  days 
notice  of  the  review  to  be  given  in  writing  to  the  young  person,  his 
parents  and  the  Attorney  General  or  his  agent. 

(12)  Notice  of  review  from  person  requesting  it.  Where  a  review  of 
a  disposition  node  in  respect  of  a  young  person  is  requested  under 
subsection  (3),  the  person  requesting  the  review  shall  cause  such 
notice  as  may  be  directed  by  rules  of  court  or,  in  the  absence  of 
such  direction,  at  least  five  clear  days  notice  of  the  review  to  be 
given  in  writing  to  the  young  person,  his  parents  and  the  Attorney 
General  or  his  agent. 

(13)  Statement  of  right  to  counsel.  Any  notice  given  to  a  parent 
under  subsection  (11)  or  (12)  shell  1  include  a  statement  that  the 
young  person  whose  disposition  is  to  be  reviewed  has  the  right  to  be 
represented  by  counsel. 

(14)  Service  and  form  of  notice.  A  notice  under  subsection  (11)  or 

(12)  may  be  served  personally  oar  may  be  sent  by  registered  mail  and, 
in  the  case  of  a  notice  to  a  young  person,  may  be  in  Form  11  and,  in 
arty  other  case,  may  be  in  Form  12. 

(15)  Notice  may  be  waived.  Any  of  the  persons  entitled  to  notice 
under  subsection  (11)  or  (12)  may  waive  the  right  to  such  notice. 

(16)  Where  notice  not  given.  Where  notice  under  subsection  (11)  or 
(12)  is  not  given  in  accordance  with  this  section,  the  youth  court 
may 


(a)  adjourn  the  proceedings  and  order  that  the  notice  be  given 
in  such  manner  and  to  such  persons  as  it  directs;  or 

(b)  dispense  with  the  notice  where,  in  the  opinion  of  the  court, 
having  regard  to  the  circumstances,  notice  may  be  dispensed 
with. 
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(17)  Decision  of  the  youth  court  after  review.  Where  a  youth  court 
reviews  under  this  section  a  disposition  made  in  respect  of  a  young 
person,  it  nay,  after  affording  the  young  person,  his  parents,  the 
Attorney  General  or  his  agent  and  the  provincial  director  or  his 
agent  an  opportunity  to  be  heard,  having  regard  to  the  needs  of  the 
young  person  and  the  interests  of  society, 

(a)  confirm  the  disposition; 

(b)  where  the  young  person  is  in  secure  custody,  by  order  direct 
that  the  young  person  be  placed  in  open  custody;  or 

(c)  release  the  young  person  from  custody  and  place  him  on 
probation  in  accordance  with  section  23  for  a  period  not 
exceeding  the  remainder  of  the  period  for  which  he  was  committed 
to  custody. 

(18)  Form  of  disposition.  A  disposition  made  under  subsection  (17) 
nay  be  in  Form  13. 


Automatic  review  of  custodial  dispositions:  s.  28(1)  &  (2) 

Section  28  provides  for  a  review  hearing  by  a  youth  court  where  a 
young  person  has  been  committed  to  custody.  Review  is  mandatory  at  the  end  of 
one  year  from  disposition,  where  the  young  person  has  been  committed  to  custody 
for  a  period  of  more  than  one  year. 

Under  subs.  28(1),  a  duty  is  placed  on  the  provincial  director  to 
cause  a  young  person  committed  to  custody  for  more  than  one  year  to  be  brought 
before  a  youth  court  at  the  end  of  one  year.  Ibis  automatic  review  is  included 
in  the  Act  to  ensure  that  the  disposition  remains  relevant  to  the  needs  of  the 
young  person  and  also  to  make  the  most  effective  use  of  resources. 

If  a  young  person  is  committed  to  custody  as  a  result  of  dispositions 
for  more  than  one  offence,  subs.  28(2)  provides  for  mandatory  review  at  "the 
end  of  one  year  from  the  date  of  the  earliest  disposition  made."  Subsection 
28(2)  applies  if  all  of  the  dispositions  are  made  at  one  hearing  and  applies  to 
all  consecutive  or  concurrent  custodial  dispositions,  exceeding  a  total  period 
of  one  year.  It  also  applies  if  there  is  an  initial  custodial  disposition,  anti 
one  or  more  subsequent  custodial  dispositions  are  made  while  the  first  one  is 
still  in  effect,  so  that  the  total  of  the  custodial  dispositions  exceeds  one 
year. 
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Optional  review:  s.  28(3)  &  (4) 

Subsection  28(3)  provides  for  a  review  of  custodial  dispositions 
earlier  than  the  one  year  period  specified  in  subss.  28(1)  and  (2). 
There  is  a  right  to  apply  for  a  review  before  a  youth  court  at  any  time  after 
six  months  from  the  date  of  the  most  recent  disposition  or  dispositional  review 
in  respect  of  the  offence.  The  review  may  be  initiated  by  the  provincial 
director  on  his  own  motion.  Alternatively,  the  young  person,  his  parent,  or 
the  Attorney  General  or  his  agent,  may  request  that  the  provincial  director 
cause  the  young  person  to  be  brought  before  the  youth  court;  the  provincial 
director  must  comply  with  such  a  request.  Grounds  for  a  disposition  review 
under  subs.  28(3)  are  set  out  in  subs.  28(4),  and  are  as  follows:  the  young 
person  has  made  sufficient  progress  to  justify  a  change  in  disposition; 
circumstances  that  led  to  the  committal  to  custody  have  changed  materially;  new 
services  are  available;  or  "on  such  other  grounds  as  the  youth  court  considers 
appropriate."  If  any  of  these  grounds  are  established,  the  youth  court  must 
review  the  disposition. 

It  is  also  possible  for  the  provincial  director,  the  young  person, 
his  parent,  or  the  Attorney  General  or  his  agent,  to  seek  youth  court  review  of 
a  custodial  disposition  at  an  earlier  time,  before  the  expiration  of  six  months 
from  the  most  recent  disposition  or  last  review.  Leave  of  a  youth  court  judge 
is  required  before  such  a  review  occurs;  the  youth  court  judge  must  be 
satisfied  that  there  are  grounds  for  review  under  subs.  28(4).  Leave  for  a 
review  hearing  may  be  granted  after  giving  the  parties  an  opportunity  to  make 
summary  representations,  or  presumably  may  be  dealt  with  on  the  basis  of 
written  submissions. 

No  review  where  appeal  pending:  s.  28(5) 

Subsection  28(5)  makes  clear  that  appeal  proceedings  must  be 

completed  before  a  review  of  disposition  can  take  place  under  subss.  28(1)  to 
(3). 
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Failure  of  provincial  director  to  cause  appearance  of  young  person:  s.  28(6) 

Subsection  28(6)  provides  a  remedy  if  the  provincial  director  fails 
to  cause  a  young  person  to  be  brought  before  the  youth  court,  as  required  by 
subss.  28(1)  to  (3).  In  such  an  iastance,  the  young  person,  his  parent,  or  the 
Attorney  General  or  his  agent  may  apply  to  a  youth  court  for  an  order  requiring 
the  provincial  director  to  bring  the  young  person  before  the  court;  as  well, 
the  youth  court  may  make  such  an  order  on  its  own  motion.  Breach  of  a  youth 
court  order  made  pursuant  to  subs.  28(6)  would  constitute  contempt  of  court  and 
would  be  punishable  as  such  under  s.  47  of  the  Y.O.A. 

Progress  reports:  s.  28 ( 7) , ( 8) , ( 9)  &  (10) 

Subsection  28(7)  requires  that  prior  to  a  review  hearing  under  s.  28 
a  progress  report  shall  be  prepared  and  submitted  to  the  youth  court  on  the 
performance  of  the  young  person  since  the  disposition  took  effect.  The 
provincial  director  is  officially  responsible  to  cause  the  report  to  be 
prepared;  the  youth  court  worker  will  usually  be  charged  with  its  preparation. 
The  object  of  the  report  is  to  provide  the  court  with  adequate  information 
alxiut  the  young  person  to  facilitate  the  review  procedure.  Subsection  28(8) 
permits  the  author  to  include  "such  information  relating  to  the  personal  and 
family  history  and  present  environment  of  the  young  person  as  he  considers 
advisable."  There  is  flexibility  regarding  the  contents  of  the  report 
according  to  this  formula. 

Subsection  28(9)  requires  a  progress  retort  to  be  in  writing,  "unless 
it  cannot  reasonably  he  committed  to  writing";  with  leave  of  the  court  in  such 
circumstances  a  progress  report  may  bo  submitted  orally  in  court.  If  a  lack  of 
time  or  resources  necessitates  oral  submission  of  a  progress  report,  tho 
parties  should,  where  possible,  1x2  informed  of  its  contents  before  presentation 
of  the  report  so  that  they  will  be  put  on  notice  and  can  respond  to  it.  A 
judge  may  consider  an  adjournment  in  preference  to  allowing  an  oral  report  if  a 
party  objects  to  its  submission  as  if.  is  more  difficult  for  a  party  to  prepare 
to  challenge  an  ora)  report  than  a  written  one. 

Subsection  28 (10)  provides  that  the  procedural  provisioas  of  subss. 
14(4)  to  (10),  dealing  with  pre-disposition  reports,  are  adopted  in  regard  to 
progress  reports  "with  such  modifications  as  the  circumstances  require."  By 
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adopting  tine  provisions  of  subs.  14(4),  a  progress  report  is  specifically  made 
part  of  the  youth  court  record.  Provision  is  made  for  distribution  of  the 
report  to  the  young  person,  a  parent  in  attendance  at  court,  the  younq  person's 
counsel  and  the  prosecutor  (para.  14(5) (a)).  If  a  parent  is  not  in  attendance 
but  is  taking  an  active  interest  in  the  proceedings,  the  youth  court  rray  cause 
a  copy  of  the  report  to  be  given  to  the  parent  (para.  14(5)(b)).  The 
opportunity  to  cross-examine  the  person  who  made  the  report  is  given  to  the 
young  person,  his  counsel  or  an  adult  who  is  assisting  the  young  person 
pursuant  to  subs.  11(7),  and  the  prosecutor  (subs.  14(6)). 

Further  dissemination  of  the  progress  report  is  permittee)  by  the 
adoption  of  subss.  14(8)  &  (9).  The  first  provision  allows  copies  or 

transcripts  of  the  report  to  be  furnished  to  "any  court  that  is  dealing  with 
matters  relating  to  the  young  person"  and  to  "any  youth  worker  to  whom  the 
young  person's  case  has  been  assigned";  as  well,  the  court  may  furnish  the 
report,  or  a  part  thereof,  to  any  person  who  in  the  opinion  of  the  court  has  a 
valid  interest  in  the  proceedings.  Subsection  14(9)  operates  so  as  to  permit 
the  provincial  director  to  make  the  progress  report  available  to  a  person 
supervising  or  having  custody  of  the  young  person,  or  to  a  person  who  is 
directly  assisting  in  the  care  or  treatment  of  the  young  person. 

The  application  of  subs.  14(10)  generally  forbids  the  use  in  evidence 
of  any  statement  made  l^y  a  young  person  in  the  course  of  preparation  of  a 
progress  report  in  any  civil  or  criminal  proceedings,  except  for  the  purposes 
of  a  proceeding  under  s.  16  (transfer),  s.  20  (disposition)  or  ss.  28-32 
(disposition  review). 

For  a  more  complete  discussion  on  subss.  14(4)  to  (19),  see  the 
discussion  under  s.  14  "Pre-disposit ion  Report." 

Notice  of  review:  s.  28(11)  -  (16) 


The  Y.O.A.  contains  detailed  provisions  to  ensure  that  adequate 
notice  of  review  proceedings  is  given  to  the  young  person,  his  parents  and  the 
Attorney  General  or  his  agent.  The  legislation  uses  the  word  "parents,"  and 
presumably  includes  all  parents  of  the  young  person.  If  there  are  difficulties 
in  locating  or  notifying  all  parents,  subs.  28(16)  provides  for  substituted 
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service  or  dispensing  with  notice.  Subsection  28(11)  specifies  that  "such 
notice  as  may  be  directed  by  rules  of  court  applicable  to  the  youth  court"  must 
be  given.  If  notice  is  not  dealt  with  by  rules  of  court  enacted  pursuant  to 
ss.  67  or  68  of  the  Y.O.A. ,  a  minimum  of  five  clear  days  notice  of  review  must 
be  given  in  writing  to  each  of  the  persons  mentioned  in  subs.  28(11). 

Subsection  28(11)  imposes  responsibility  upon  the  provincial  director 
to  see  that  notice  is  given  of  a  review  commenced  pursuant  to  subs.  28(1)  or 
(2).  An  equivalent  responsibility  is  placed  on  "the  person  requesting  the 
review"  by  subs.  28(12),  vhere  review  is  initiated  before  one  year  under  subs. 
28(3).  Subsection  28(13)  provides  that  notice  to  parents  must  include  a 
statement  advising  the  parents  that  the  young  person  has  the  right  to  be 
represented  by  counsel;  subsection  11(9)  requires  the  same  statement  on  any 
notice  of  review  of  disposition  given  to  the  young  person. 

Notice  under  subss.  28(11)  or  (12)  may  be  sent  by  registered  mail  or 
served  personally  according  to  subs.  28(14).  Section  62  of  the  Y.O.A.  provides 
that  service  "may  be  proved  by  oral  evidence  given  under  oath  by,  or  by  the 
affidavit  or  statutory  declaration  of,  the  person  claiming  to  have  personally 
served  it  or  sent  it  by  mail."  A  notice  to  a  young  person  may  be  in  Form  11. 
Notice  to  any  other  person  may  be  in  Form  12;  see  samples  at  the  end  of 
discussion  of  s.  28. 

Any  person  entitled  to  notice  under  subss.  28(11)  or  (12)  may  waive 
his  right  to  notice  pursuant  to  subs.  28(15).  In  the  event  that  notice  is  not 
given  in  accordance  with  s.  28,  the  youth  court  nay,  pursuant  to  subs.  28(16), 
make  an  order  dispensing  with  service  of  notice  or  it  may  adjourn  the 
proceedings  to  allcw  time  for  notice  to  be  served  in  accordance  with  the 
direction  of  the  court.  Ihe  provisions  for  substitutional  service  and  the 
dispensation  of  notice  are  similar  to  the  provisions  in  s.  9  governing  notice 
to  parents;  see  the  discussion  of  subs.  9(10). 

Decision  of  the  youth  court:  s.  28(17)  &  (18) 

Before  making  a  new  disposition  or  confirming  the  old  disposition, 
the  youth  court  must  afford  the  young  person,  his  parents,  the  Attorney  General 
or  his  agent  and  the  provincial  director  or  his  agent  an  opportunity  to  be 
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heard  purusant  to  subs.  28(17).  This  provision  ensures  that  the  rules  of 
natural  justice  apply  to  reviews,  with  all  parties  having  the  right  to  call 
witnesses  and  cross-examine  the  witnesses  called  by  other  parties.  Even  though 
the  right  to  a  hearing  is  guaranteed,  the  strict  rules  of  evidence  do  not  apply 
to  dispositional  hearings.  See  comments  above  on  the  conduct  of  a  disposition 
hearing  under  s.  20. 

No  disposition  imposed  on  review  under  s.  28  may  be  more  onerous  than 
the  original  disposition.  The  youth  court  is  limited  to  three  options  on 
review;  it  may  confirm  the  disposition;  it  may  change  the  level  of  custody  frcm 
secure  to  open;  and  it  may  release  the  young  person  frcm  custody  and  place  him 
on  probation  for  a  period  not  exceeding  the  remainder  of  the  period  for  which 
he  was  committed  to  custody.  Note  also  that  there  is  no  provision  for  outright 
release  frcm  custody,  without  a  period  of  probation.  A  further  review  under 
s.  32  would  be  necessary  to  secure  the  termination  of  probation. 

In  deciding  whether  to  release  a  young  person  frcm  custody,  or  to 
reduce  the  level  of  custody,  the  youth  court  must  have  regard  to  "the  needs  of 
the  young  person  and  the  interests  of  society."  The  court  should  consider  the 
Declaration  of  Principles,  set  in  out  s.  3,  and  will  doubtless  refer  to  the 
factors  mentioned  in  subs.  28(4).  The  court  will  thus  consider  whether  the 
young  person  has  made  sufficient  progress  to  justify  a  change  in  disposition, 
whether  the  circumstances  that  led  to  the  committal  of  the  offence  have 
materially  changed,  and  whether  new  services  or  programs  that  were  not 
available  at  the  time  of  disposition  are  now  available.  The  court  may  consider 
any  other  factors  it  considers  appropriate.  In  assessing  these  factors,  the 
court  itus t  consider  the  interest  of  society  and  the  needs  of  the  young  person. 

Subsection  28(18)  permits  the  use  of  Form  13  for  a  disposition  made 
under  subs.  28(17).  See  sample  forms  on  the  following  pages. 
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SAMPLE  FORM 


FORM  11 

THE  YOUNG  OFFENDERS  ACT 
IN  THE  YOUTH  COURT  FOR  ONTARIO 


NOTICE  TO  YOUNG  PERSON  OF  REVIEW 
OF  DISPOSITION 


Canada 

Province  of  Ontario 
Comty  of  Queens 


To:  Mary  Powell  of  425  Blair  Road,  Anytown,  Chtario,  a 

young  person  within  the  meaning  of  the  Young  Offenders  Act, 

Whereas  on  the  26th  day  of  August  19  82  ,  you  were 

found  guilty  of  the  following  offence: 

theft:  to  wit  Mary  Powell  on  the  13th  day  of  July,  1982  at 
Anytown,  Ontario  did  steal  a  Sony  television  and  recorder, 

Serial  Nos.  48774  B  and  2236  CF  respectively,  the  property 
of  the  County  of  Queens  Board  of  Education,  of  a  value  of 
$1345  dollars,  contrary'  to  Section  294(a)  of  the  Criminal 
Code  of  Canada; 

And  whereas  by  order  of  disposition  dated  the  15th  day  of 
September  19  82  ,  it  was  ordered; 

that  Mary  Powell  be  committed  to  secure  custody  in  the  County  of 
Queens  Youth  Centre  for  a  period  of  sixteen  months  commencing  on 
the  16th  day  of  September,  1982. 

And  whereas  a  review  of  the  disposition  is  required  pursuant  to 
subsection  28(1)  of  the  Young  Offenders  Act: 

This  is  therefore  to  notify  you  that  the  review  will  be  heard  before 
the  Youth  Court  at  100  Main  Street,  Anytown,  Ontario  on  Monday  the 
19th  day  of  September  19  83  ,  at  10:00  o'clock  in  the 

fore  noon; 

And  this  is  to  notify  you  that  you  have  the  right  to  be  represented 
by  counsel. 

Dated  this  8th  day  of  September  19  83  at  Anytown 

in  the  Province  of  Ontario. 


"James  Flynn" 


A  Judge  of  the  Youth  Oourt 
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SAMPLE  FCm 


PQPM  12 

THE  ttXJNG  OFFENDERS  ACT 
IN  THE  YOUTH  COURT  FOR  ONTARIO 

NOTICE  OF  REVIEW  OF  DISPOSITION 


Canada 

Province  o£  Ontario 
County  of  Queens 

To  John  Smith  of  25  First  Ave.,  Anytown ,  Ontario  being  a  parent 
of,  a  person  under  a  legal  duty  to  provide  for  or  a  person  vfoo  has  in  law  or  in 
fact  the  custody  or  control  of  David  Smith  of  25  First  Ave., 

Anytown,  Ontario  : 

Whereas  on  the  28th  day  of  June  19  82  ,  David 

Smith  was  found  guilty  of  the  following  offence: 

robbery:  to  wit  on  the  second  day  of  June,  1982,  David 

Smith  did  steal  two  hundred  and  fifty  dollars  fran  The 
Corner  Milk  Store,  2  West  Street,  Anytown,  Ontario,  and  at 
the  same  time  thereat  did  use  threats  of  violence  contrary 
to  section  303  of  the  Criminal  Code  of  Canada ; 

And  whereas  by  probation  order  dated  the  8th  day  of  July 
19  82  ,  it  was  ordered: 

1.  that  David  Smith  be  placed  on  probation  commencing  on  the 
date  of  that  order  for  a  period  of  twenty  months  and 
subject  to  the  conditions  therein  prescribed;  and 

2.  that  David  Smith  perform,  at  the  Anytown  Community  Centre, 
two  hours  per  week  of  community  service  for  a  period  of 
twenty  months  as  described  in  the  order. 

And  whereas  an  Explication  has  been  made  by  John  Smith  for  a 

review  of  the  disposition? 

This  is  therefore  to  notify  you  that  the  review  will  be  heard  before 
the  Youth  Court  on  Tuesday  the  16th  day  of  January  19  83  ,  at 

10:00  o'clock  in  the  fore  noon: 

And  this  is  to  notify  you  that  David  Smith  has  the  right  to  be 
represented  by  counsel. 

And  this  is  to  notify  you  that  you  or  any  other  person  who  is  a 
parent  of,  a  person  under  a  legal  duty  to  provide  for  or  a  person  who  has  in 
law  or  in  fact  the  custody  and  control  of  David  Smith  may  appear  at  the 
hearing  and  will  be  given  an  opportunity  to  be  heard. 

Dated  this  8th  day  of  January  19  83  ,  at  Anytown 

in  the  Province  of  Ontario. 


"Thomas  Brown" 


A  *  Judge  of  the  Youth  Court 
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SAMPLE  FORM 


FORM  13 

THE  YOUNG  CFFQJDERS  ACT 
IN  THE  YOUTH  COURT  FOR  CN1ARIO 


DISPOSITION  ON  REVIEW 


Canada 

Province  of  Ontario 
County  of  Queens 

Whereas  on  the  26th  day  of  August  19  82  ,  you  were 

found  guilty  of  the  following  offence: 

theft:  to  wit  Mary  Powell  on  the  13th  day  of  July,  1982  at 
Anytown,  Ontario  did  steal  a  Sony  television  and  recorder, 

Serial  Nos.  48774  B  and  2236  CF  respectively,  the  property 
of  the  County  of  Queens  Board  of  Education,  of  a  value  of 
$1345  dollars,  contrary  to  Section  294(a)  of  the  Criminal 
Code  of  Canada  . 

And  tiiereas  by  order  of  disposition  dated  the  15th  day  cf 
September  19  82  ,  it  was  ordered 

that  Mary  Powell  be  committed  to  secure  custody  in  Anytown  Group 
Home  for  a  period  of  sixteen  months  commencing  on  the  16th  day 
of  September,  1982: 

And  vhereas  a  review  of  the  disposition  has  been  heard  by  the  Youth 

Court 

Be  it  remembered  that  on  the  29th  day  of  March  19  83  , 

I,  James  Flynn  ,  Judge  of  the  Youth  Court,  following  the  review  ordered: 

Mary  Powell  be  committed  to  open  custody  in  the  County  of  Queens 
Youth  Centre  for  the  remainder  of  the  period  prescribed  in  the 
order  of  disposition  dated  the  15th  day  of  September,  1982. 


Dated  this  29th  day  of  March  19  83  ,  at  Anytown  in 
the  Province  of  Ontario. 


"James  Flynn" 


A  Judge  of  the  Youth  Court 
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Release  From  Custody  on  Recommendation  of  Provincial  Director:  s.  29 


Section  29 


29.(1)  Recommendation  of  provincial  director  for  probation.  Where 
a  young  person  is  held  in  custody  pursuant  to  a  disposition,  the 
pro/incial  director  rrey,  if  he  is  satisfied  that  the  needs  of  the 
young  person  and  the  interests  of  society  would  be  better  served  if 
the  young  person  were  released  from  custody  and  placed  on  probation, 
cause  notice  in  writing  to  be  given  to  the  young  person,  his  parents 
and  the  Attorney  General  or  his  agent  that  he  recommends  that  the 
young  person  be  released  from  custody  and  placed  on  probation  and 
give  a  copy  of  the  notice  to  the  youth  court,  and  the  provincial 
director  shall  include  in  the  notice  the  reasons  for  his 
recommendation  and  the  conditions  that  he  would  recommend  be  attached 
to  a  probation  order. 

(2)  Application  to  court  for  review  of  recommendation.  A  youth 
court  shall,  where  notice  of  a  review  of  a  disposition  made  in 
respect  of  a  young  person  is  given  under  subsection  (1),  on  the 
application  of  the  young  person,  his  parents  or  the  Attorney  General 
or  his  agent  made  within  ten  days  after  service  of  the  notice, 
forthwith  review  the  disposition. 

( 3)  Subsections  28(5)  ,(7)  to  (10)  and  (12)  to  (18)  apply. 

Subsect  ions  28(5),  (7)  to  (10)  and  (12)  to  (18)  apply  with  such 
modifications  as  the  circumstances  require,  in  respect  of  reviews 
made  under  this  section  and  any  notice  required  under  subsection 
28(12)  shall  be  given  to  the  provincial  director. 

(4)  Where  the  court  does  not  review  the  disposition.  A  youth  oourt 
that  receives  a  notice  under  subsection  (1)  recommending  that  a  young 
person  be  released  from  custody  and  placed  on  probation  shall,  if  no 
application  for  a  review  is  made  under  subsection  (2), 

(a)  release  the  young  person  and  place  him  on  probation  in 
accordance  with  section  23,  in  which  case  the  oourt  shall 
include  in  the  probation  order  such  conditions  referred  to  in 
that  section  as  it  considers  advisable  having  regard  to  the 
r^eorwnendations  of  the  provincial  director;  or 

(b)  where  the  oourt  deems  it  advisable,  make  no  direction  under 
this  subsection  unless  the  provincial  director  requests  a  review 
under  this  section. 

(5)  Where  the  provincial  director  requests  a  review.  Where  the 
provincial  director  requests  a  review  under  paragraph  (4)(b), 

(a)  the  provincial  director  shall  cause  such  notice  as  may  be 
directed  fcy  rules  of  court  applicable  to  the  youth  oourt  or,  in 
the  absence  of  such  direction,  at  least  five  clear  days  notice 
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of  the  review  to  he  given  in  writing  to  the  young  person,  his 
parents  and  the  Attorney  General  or  his  agent;  and 
(b)  the  youth  court  .shall  forthwith,  after  the  notice  required 
under  paragraph  (a)  is  given,  review  the  disposition. 

(6)  Form  of  notice.  A  notice  given  under  subsection  (1)  may  be  in 
Form  14. 


Recommendation  of  provincial  director  for  probation;  s.  29( 1) ,  (  2) ,  ( 4)  &  (5) 

Section  29  provides  that  the  provincial  director  iray  initate  a  young 
person's  release  from  custody  to  probation  by  making  a  recommendation  for 
release  to  the  youth  court.  The  provincial  director  may  thus  play  a  rtajor  role 
in  bringing  about  early  release.  The  granting  of  the  power  to  the  provincial 
director  to  initiate  early  release  without  going  so  far  as  to  permit  him 
to  alter  unilaterally  a  custodial  disposition  is  consistent  with  the 
complementary  roles  of  the  judiciary  and  juvenile  correctional  services,  and 
recognizes  that  ultimate  control  over  dispositions  rests  with  the  judiciary. 

Detailed  procedures  are  set  out  in  s.  29  to  ensure  that  the  rights 
and  interests  of  a  young  person,  his  parents  and  society  are  safeguarded. 
Notice  of  the  provincial  director's  recommendation  must  be  given  to  the  young 
person,  his  parents,  and  the  Attorney  General  or  his  agent,  and  where 
applicable,  to  the  Review  Board  pursuant  to  subs.  30(3).  A  copy  of  the  notice 
must  tie  given  to  the  youth  court.  Subsection  29(1)  specifies  that  the  reasons 
for  the  provincial  director's  recommendation  must  be  included  in  the  notice,  as 
must  the  conditions  that  the  provincial  director  recommends  for  the  young 
jierson's  probation  order. 

Within  ten  days  of  the  receipt  of  the  provincial  director's  notice 
recommending  release  of  the  young  person  from  custody  on  probation  pursuant  to 
subs.  29(1),  the  young  person,  his  parents,  or  the  Attorney  General  or  his 
agent,  may  apply  to  the  youth  court  for  a  review  hearing  to  consider  the 
matter. 

If  no  application  is  made  for  a  review  hearing,  the  youth  court  has 
two  options  under  subs.  29(4).  The  youth  court  may  follow  a  provincial 
director's  recommendation  and  release  the  young  person  from  custody,  placing 
him  on  probation  on  such  terms  as  it  considers  advisable  having  regard  to  the 
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|  recommendations  of  the  provincial  director;  however,  the  court  is  not  bound  bv 

the  conditions  of  probation  suggested  by  the  provincial  director. 
Alternatively,  the  youth  court,  where  it  deems  it  advisable,  may  make  no 
direction  unless  the  provincial  director  requests  a  review.  Thus  if  the  judge 
is  of  the  opinion  that  a  hearing  is  necessary,  he  may  decline  to  make  any 
order.  The  provincial  director  then  has  the  option  of  requesting  a  review  or 
abandoning  or  postponing  his  recommendation  to  release.  Should  the  provincial 
director  request  a  review  under  para.  29(4) (b),  para.  29(5) (a)  provides  that 
notice  rrust  be  given  to  the  young  person,  his  parents,  and  the  Attorney  General 
or  his  agent.  Subsection  30(3)  provides  that  where  applicable,  notice  be  given 
to  a  review  board.  Notice  must  be  in  accordance  with  the  rules  of  court  made 
pursuant  to  ss.  67  or  68;  if  no  rules  of  court  apply,  a  minimum  of  five  clear 
days  notice  must  be  given.  After  the  notice  required  by  para.  29(5) (a)  is 
given,  the  youth  court  shall  forthwith  hold  a  review  hearing. 

Procedure  on  review:  s.  29(3)  &  (6) 

|  A  youth  court  hearing  is  required  in  order  to  consider  a  provincial 

director's  recommendation  to  release  a  young  person  from  custody  on  probation 
if  a  review  is  sought  by  the  young  person,  his  parents  or  the  Crown  under 
subs.  29(2);  alternatively,  a  hearing  mist  be  held  where  a  judge  refuses  to 
accept  the  recommendation  and  the  provincial  director  requests  a  review  under 
para.  29(4)  (b).  The  conduct  of  such  a  review  hearing  is  governed  by  subs. 
29(3),  which  adopts  many  of  the  provisions  of  s.  28,  making  review  hearings 
under  the  two  sections  quite  similar. 

One  such  provision,  adopted  in  subs.  29(3),  is  found  in  subs.  28(5), 
providing  that  no  review  can  take  place  in  respect  of  a  disposition  that  is 
being  appealed  until  all  appeal  proceedings  have  been  completed. 

A  progress  report  on  the  young  person's  performance  since  the 
disposition  took  effect  must  be  prepared  and  submitted  to  the  court;  the 
provisions  of  subss.  28(7)  to  (10)  apply  to  such  reports.  Information  in  the 
report  may  relate  to  the  young  person's  personal  history,  his  family  history 
and  his  present  environment.  The  report  is  to  be  in  writing;  with  leave  of  the 
court,  an  oral  report  may  bo  submitted.  The  report  is  part  of  the  vouth  court 
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record.  The  young  person,  a  parent  in  attendance,  his  counsel  and  the 
prosecutor  must  receive  copies  of  a  written  report  prior  to  the  hearing,  and  a 
parent  with  an  active  interest  may  receive  a  copy  (subs.  14(5)). 
Cross-examination  of  the  author  of  the  report  is  specifically  provided  for. 

Copies  of  the  progress  report  shall  be  supplied  on  request  to  other 
courts  dealing  with  the  young  person  and  to  a  youth  court  worker  assigned  to 
the  young  person's  case.  Copies  may  be  supplied  on  request  to  any  person  who, 
in  the  opinion  of  the  court,  has  a  valid  interest  in  the  proceedings;  for 
exanple,  a  person  supervising  the  young  person  or  directly  assisting  in  his 
care  or  treatment.  Any  statement  made  by  the  young  person  in  the  preparation 
of  a  progress  report  may  not  be  used  in  civil  or  criminal  proceedings,  except 
under  s.  16  (transfer),  s.  20  (disposition)  or  ss.  28-32  (disposition  review). 

The  person  requesting  review  must  comply  with  the  notice  requirements 
set  out  in  subss.  28(12)  to  (16),  with  such  modifications  as  the  circumstances 
require;  as  well,  the  person  requesting  review  shall  give  notice  to  the 
provincial  director  pursuant  to  subs.  29(3).  Such  notice  as  the  rules  of  court 
require,  or  at  least  five  clear  days  notice  if  no  rules  have  been  made,  is 
mandatory.  Any  notice  given  to  a  parent  or  young  person  must  include  a 
statement  of  the  young  person's  right  to  counsel;  notice  may  be  served 
personally  or  sent  by  registered  mail.  The  right  to  notice  may  be  waived. 
Where  notice  has  not  been  given,  in  accordance  with  subs.  28(16),  the  youth 
court  may  order  an  adjournment  so  notice  may  be  given  as  directed,  or  the  court 
may  dispense  with  notice  altogether.  Notice  to  a  young  person  may  be  in  Form 
11.  Notice  to  a  parent,  the  Attorney  General  or  his  agent  or  the  provincial 
director  may  be  in  Form  12.  See  sample  forms  at  the  end  of  comments. 

Subsection  29(3)  also  incorporates  the  provisions  of  subs.  28(17), 
which  ensure  the  young  person,  his  parents,  the  Attorney  General  or  his  agent, 
and  the  provincial  director  or  his  agent,  have  an  opportunity  to  be  heard.  As 
well,  the  effect  of  subs.  28(17)  is  that  no  disposition  imposed  on  review  may 
be  more  onerous  than  the  disposition  under  review;  after  a  review  under  s.  29, 
the  youth  court  may  change  the  level  of  custody  from  secure  to  open  custody, 
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release  the  young  person  and  place  him  on  probation  or  confirm  the 
disposition.  In  deciding  on  the  appropriate  course  of  action,  the  youth  court 
shall  have  regard  to  "the  needs  of  the  young  person  and  the  interests  of 
society”;  the  court  should  also  consider  the  factors  set  out  in  subs.  28(4). 

A  disposition  under  s.  29  may  be  in  Form  13;  see  p.  236.  A  notice 
under  subs.  29(1)  may  be  in  Form  14;  see  sample  form  on  following  pages. 

As  the  procedure  for  a  s.  29  hearing  largely  adopts  the  procedure  for 
the  conduct  of  a  s.  28  hearing,  reference  should  be  made  to  the  discussion 
following  that  section. 
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SAMPLE  FORM 


FORM  14 

THE  YOUNG  OFFENDERS  ACT 
IN  THE  YOUTH  COURT  FOR  ONTARIO 

NOTICE  BY  PROVINCIAL  DIRECTOR  OF  INTENTION  TO 
RELEASE  YOUNG  PERSON  FROM  CUSTODY 


Canada 

Province  of  Chtario 
County  of  Queens 

To:  Mary  Powell  of  452  Blair  Road,  Any  town ,  Ontario  ,  a 

young  person  within  the  meaning  of  the  Young  Offenders  Act: 

Whereas  on  the  26th  day  of  August  19  82  ,  you  were 

found  guilty  of  the  hollowing  offence: 

theft:  to  wit  Mary  Powell  on  the  13th  day  of  July,  1982  at 
Anytown,  Ontario  did  steal  a  Sony  television  and  recorder, 

Serial  Nos.  48774  B  and  2236  CF  respectively,  the  property 
of  the  County  of  Queens  Board  of  Education,  of  a  value  of 
$1345  dollars,  contrary  to  Section  294(a)  of  the  Criminal 
Code  of  Canada ; 

And  whereas  by  order  of  disposition  dated  the  15th  day  of 
September  19  82  ,  it  was  ordered 

that  Mary  Powell  be  committed  to  secure  custody  in  County  of 
Queens  Youth  Centre  for  a  period  of  sixteen  months  commencing  on 
the  16th  day  of  September ,  1982: 

And  whereas  it  appears  that  the  needs  of  Mary  Powell  and  the 

interests  of  society  would  be  best  served  if  Mary  FOwell  were  released 

from  custody  and  placed  on  probation  for  the  remainder  of  the  disposition; 

This  is  therefore  to  notify  you  that  I  recommend  that  Mary  POwell 
be  released  from  custody  and  placed  on  probation  by  the  Youth  Court; 

And  this  is  also  to  notify  you  that  unless  you  or  any  other  party 
entitled  to  apply  to  the  Youth  Court  or  the  Review  Board  established  or 
designated  for  th  purposes  of  section  30  of  the  Young  Offenders  Act,  if  any, 
for  a  review  of  the  disposition  so  applies  within  a  period  of  ten  days  from  the 
date  of  service  of  this  notice  Mary  Powell  will  in  accordance  with 

subsection  29(4)  of  the  Young  Offenders  Act  be  placed  on  probation  by  the  Youth 
Court  at  the  expiry  of  that  period: 

And  this  is  also  to  notify  you  that  I  reocmmend  that  Maty  Powell 
be  placed  on  probation  for  tlx?  following  reasons: 

1.  The  progress  report  indicates  that  Mary  PowbII  has  participated 
in  drug  abuse  programs  during  her  period  in  custody  and  has 
responded  well  to  them; 
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Form  14,  cont. 


2.  Mary  Powell  has  re-established  a  relationship  with  her  mother, 

Mrs.  Helen  Powell,  and  intends  to  return  to  her  mother's  home. 

Mrs.  Powell,  for  her  part,  feels  that  Mary  would  new  be  better 
off  with  her; 

3.  Mary  Powell  has  indicated  a  desire  to  continue  her  education  at 
Great  Lakes  Community  College; 

4.  Mary  Powell  has  during  her  stay  in  custody  improved  her  attitude 

and  is  new  prepared  to  get  on  with  her  life  without  drugs; 

5.  The  youth  worker  from  the  County  of  Queens  Youth  Centre  feels 

that  nothing  is  to  be  gained  by  Mary  Powell's  continued 

committal  to  custody. 

And  this  is  to  notify  you  that  I  recommend  the  following  conditions 
to  Mary  Powell's  probation  order: 

1.  that  Mary  Powell  live  at  her  mother's  residence  at  452  Blair 
Road,  Any town,  Ontario;  and 

2.  that  Mary  Powell  attend  the  drug  abuse  program  conducted  at  the 
Regional  Drug  Research  Centre,  Anytown,  Ontario. 


Dated  this  8th  day  of  February  19  83  ,  at  Anytown 

in  the  Province  of  Ontario. 


"J.  Paul  Henry" 


Provincial  Director 
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Review  Boards:  s.  30  &  31 


Sections  30  and  31  allow  individual  provinces  to  establish  review 
boards  to  carry  out  the  "duties  and  functions  of  a  youth  court"  under  ss.  28 
and  29  in  regard  to  review  of  a  custodial  disposition.  A  review  board  does  not 
have  the  authority  to  release  a  young  person  from  custody  and  place  him  on 
probation,  although  it  can  recommend  to  a  youth  court  that  the  young  person  be 
released  from  custody  and  placed  on  probation.  If  the  young  person,  his 

parents,  the  provincial  director  or  the  Crown  do  not  object  to  the 
recommendation,  a  youth  court  must  follow  the  recommendation  of  a  review  board 
to  release  the  young  person  and  place  him  on  probation,  though  the  youth  court 
may  decide  to  impose  any  conditions  of  probation  it  considers  advisable,  having 
regard  to  the  recommendations  of  the  review  board. 

Hie  review  board's  jurisdiction  is  limited  to  review  of  custodial 
dispositions;  alteration  of  non-custodial  dispositions  is  entirely  in  the  hands 
of  the  youth  court  under  ss.  32  and  33.  The  review  board's  "duties  and 

functions"  include  the  holding  of  a  hearing  at  which  the  young  person,  his 

parents,  the  Crown  and  the  provincial  director  have  an  opportunity  to  be 
heard.  Section  11  of  the  Y.O.A.  assures  the  young  person  of  the  right  to 
representation  at  a  review  board  hearing.  There  are  provisions  in  s.  30 
ensuring  that  those  involved  receive  adequate  notice  of  the  proceedings.  There 
must  be  a  progress  report  prepared  for  the  review  board  hearing,  and  the 
parties  nust  have  an  opportunity  to  cross-examine  the  maker  of  the  report. 

Where  there  is  no  application  made  to  the  youth  court  for  a  review 
hearing,  the  review  board's  recommendation  goes  into  effect  without  a  court 
hearing.  If,  however,  an  application  for  re\  lew  is  made  by  the  young  person, 
his  parents,  the  Crown  or  the  provincial  director,  the  youth  court  must  conduct 
a  hearing  pursuant  to  s.  31  to  consider  the  recommendation.  The  Y.O.A.  does 
not  specify  the  exact  nature  of  the  review  to  be  conducted  by  the  youth  court; 
however,  it  is  evident  that  subs.  31(2)  requires  a  full  hearing  rather  than 
simply  a  review  on  the  record  of  the  board's  proceedings.  Subsection  31(2) 
incorporates  the  provisions  for  notice,  requires  the  submission  of  a  progress 
report  and  affords  those  involved  an  opportunity  to  be  heard  as  set  out  in 

subss.  28(7)  to  (10)  and  (12)  to  (18).  Section  11  guarantees  the  young 
person's  right  to  counsel  at  such  a  youth  court  hearing. 
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The  effect  of  ss.  30  and  31  is  to  allow  provinces  to  set  up  review 
boards  to  consider  whether  a  custodial  disposition  should  be  continued.  The 
members  of  the  boards  need  not  have  legal  training,  and  may  bring  other  special 
expertise  to  the  issue.  The  proceedings  need  not  follow  strict  procedural  and 
evidentiary  rules  which  govern  trials  in  youth  court.  Although  proceedings 
before  a  review  board  may  be  relatively  informal  compared  to  those  in  a  youth 
court,  a  board  must  comply  with  certain  procedural  standards.  The  Y.O.A. 
specifies  many  of  the  procedures  to  be  followed,  for  example  in  regard  to 
affording  those  involved  notice  and  an  opportunity  to  be  heard,  and  providing 
the  young  person  with  a  right  to  counsel.  Further,  it  is  submitted  that  as  a 
review  board  is  required  under  subs.  30(1)  to  "carry  out  the  duties  and 
functions  of  a  youth  court"  under  ss.  28  and  29,  it  is  a  tribunal  carrying  out 
an  essentially  judicial  function.  Hence,  in  addition  to  the  statutory 
requirements,  the  review  board  is  to  follow  the  rules  of  natural  justice  and 
might  be  well  advised  to  follow  similar  procedural  standards  as  would  normally 
be  expected  in  a  dispositional  hearing  conducted  by  a  youth  court. 

In  any  event,  the  Y.O.A.  ensures  a  degree  of  judicial  control  over 
the  review  board  process,  and  guarantees  a  right  to  review  by  a  youth  court  if 
any  of  the  parties  involved  are  dissatisfied  with  the  recommendations  of  a 
review  board. 

Section  30 


30.(1)  Review  Board .  Where  a  review  board  is  established  or 
designated  by  a  province  for  the  purpose  of  this  section,  that  board 
shall,  subject  to  this  section,  carry  out  in  that  province  the  duties 
and  functions  of  a  youth  court  under  sections  28  and  29  other  than 
releasing  a  young  person  from  custody  and  placing  him  on  probation. 

(2)  Other  duties  of  review  board.  Subject  to  this  Act,  a  review 
board  nay  carry  out  any  duties  or  functions  that  are  assigned  to  it 
by  the  province  that  established  or  designated  it. 

(3)  Notice  under  section  29.  Where  a  review  board  is  established 
or  designated  by  a  province  for  the  purposes  of  this  section,  the 
provincial  director  shall  at  the  same  time  as  any  notice  is  given 
under  subsection  29(1)  cause  a  copy  of  the  notice  to  be  given  to  the 
review  board. 
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(4)  Notice  of  decision  of  review  board.  A  review  board  shall  cause 
notice  of  any  decision  made  by  it  in  respect  of  a  young  person 
pursuant  to  section  28  or  29  to  be  given  forthwith  in  writing  to  the 
young  person,  his  parents,  the  Attorney  General  or  his  agent  and  the 
provincial  director,  and  a  copy  of  the  notice  to  be  given  to  the 
youth  court. 

(5)  Decision  of  review  to  take  effect  where  no  review.  Subject  to 
subsection  (6),  any  decision  of  a  review  board  under  this  section 
shall  take  effect  ten  days  after  the  decision  is  made  unless  an 
application  for  review  is  made  under  section  31. 

(6)  Decision  respecting  release  from  custody  and  probation.  Where 
a  review  board  decides  that  a  young  person  should  be  released  from 
custody  and  placed  on  probation,  it  shall  so  recommend  to  the  youth 
court  and,  if  no  application  for  a  review  of  the  decision  is  made 
under  section  31,  the  youth  court  shall  forthwith  on  the  expiration 
of  the  ten  day  period  referred  to  in  subsection  (5)  release  the  young 
person  from  custody  and  place  him  on  probation  in  accordance  with 
section  23,  and  shall  include  in  the  probation  order  such  conditions 
referred  to  in  that  section  as  the  court  considers  advisable  having 
regard  to  the  recommendations  of  the  review  board. 

(7)  Form  of  notice  of  decision  of  review  board.  A  notice  of  a 
decision  of  the  review  board  under  this  section  may  be  in  Form  15. 


Section  31 


31.(1)  Review  by  youth  court.  Where  the  review  board  reviews  a 
disposition  under  section  30,  the  youth  court  shal  1 ,  on  the 

application  of  the  young  person  in  respect  of  vhom  the  review  was 
made,  his  parents,  the  Attorney  General  or  his  agent  or  the 
provincial  director,  made  within  ten  days  after  the  decision  of  the 
review  board  is  made,  forthwith  review  the  decision. 

(2)  Subsections  28 (5), (7)  to  (10)  and  (12)  to  (18)  apply. 

Subsections  28(5),  (7)  to  (10)  and  (12)  to  (18)  apply,  with  such 

modifications  as  the  circumstances  require,  in  respect  of  reviews 
made  under  this  section  and  any  notice  required  under  subsection 

28(12)  shall  be  given  to  the  provincial  director. 


2  4  6 


REVIEW  OF  DISPOSITIONS  :  SECTIONS  28-34 


Constitution  and  duties  of  review  boards:  s.  30(1)  &  (2) 

Section  30  of  the  Y.O.A.  permits  a  province  to  set  up  a  "review 
board"  to  carry  out  the  responsibilities  of  a  youth  court  in  regard  to  review 
of  custodial  dispositions  of  young  persons.  If  a  province  chooses  to  have  a 
review  board,  it  must  determine  its  composition,  either  establishing  a 
completely  new  tribunal,  or  designating  an  existing  body  as  a  "review  board." 
Subsection  30(1)  provides  that  the  board  shall,  "subject  to  this  section,  carry 
out...  the  duties  and  functions  of  a  youth  court  under  sections  28  and  29  other 
than  releasing  a  young  person  frcm  custody  and  placing  him  on  probation." 

A  review  board  may  hold  a  review  hearing  under  s.  28  (automatic  and 
optional  review)  and  confirm  the  original  custodial  disposition,  or  direct  that 
where  a  young  person  has  been  in  secure  custody,  he  be  instead  placed  in  open 
custody  (paras.  28(17) (a)  &  (b)).  The  board  cannot  directly  order  the  release 
of  a  young  person  from  custody  and  place  him  on  probation  as  a  youth  court  may 
do  under  para.  28(17) (c).  The  review  board  may  only  make  a  recommendation  to 
this  effect  to  the  youth  court  which  is  bound  to  follow  the  recommendation  for 
release,  unless  a  request  for  review  is  made.  In  implementing  a  recommendation 
for  release,  the  court  may  impose  such  conditions  of  probation  as  it  considers 
advisable,  having  regard  to  the  recommendations  of  the  board  (subs.  30(6)). 

Where  a  province  has  established  a  review  board,  it  would  also  have 
jurisdiction  under  s.  29.  In  exercising  this  jurisdiction,  the  board  would 
have  to  assess  a  provincial  director's  recommendation  for  release,  and  would, 
upon  receipt  of  an  application,  conduct  a  review  hearing  pursuant  to  subs. 
29(2).  The  board  cannot,  however,  order  the  release  of  a  young  person  and 
place  him  on  probation;  the  release  must  be  effected  by  the  youth  court 
pursuant  to  subs.  30(6). 

Subsection  30(2)  provides  that  "subject  to  this  Act,  a  review  board 
may  carry  out  any  duties  or  functions  that  are  assigned  to  it  by  the 
province..."  Thus,  in  addition  to  the  board's  review  jurisdiction,  a  province 
may  assign  other  duties  falling  within  the  jurisdiction  of  provincial 
authorities. 

The  duties  of  a  review  board  include  ensuring  that  a  progress  report 
is  prepared  and  is  considered  by  the  board,  and  that  all  those  entitled  are 
given  a  copy  and  an  opportunity  to  cross-examine  the  person  who  prepared  the 
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report  (subss.  28(7)  to  (10)).  The  board  must  also  ensure  that  the  notice 
provisions  of  subss.  28(11)  to  (16)  are  complied  with. 

Section  11  of  the  Y.O.A.  applies  to  review  board  hearings;  thus  a 
young  person  must  be  advised  of  his  right  to  obtain  counsel  and  must  be  given  a 
reasonable  cpportunity  to  obtain  counsel;  furthermore,  if  a  young  person  wishes 
to  obtain  counsel  but  is  unable  to  do  so,  either  on  his  own  or  after  reference 
to  a  legal  aid  or  assistance  program,  the  board  must  make  a  direction  for  the 
appointment  of  counsel. 

A  review  board  has  a  "duty  to  act  fairly"  and  it  further  seems  clear 
that  a  review  board  has  a  duty  to  comply  with  the  rules  of  natural  justice;  see 
Re  Abel  and  Advisory  Review  Board  (1980),  31  O.R.  (2d)  520,  97  D.L.R.  (3d)  304, 
46  C.C.C.  (2d)  342  (C.A.).  Thus,  a  young  person  should  have  a  right  in 
proceedings  before  a  review  board  to  challenge  evidence,  cross-examine 
witnesses  and  call  his  own  evidence.  Any  legislation,  whether  federal  or 
provincial,  which  governs  review  boards  is  subject  to  the  Charter  of  Rights,  in 
particular  s.  7  of  the  Charter  which  provides:  "Everyone  has  the  right...  to 
liberty  and  security  of  person  and  the  right  not  to  be  deprived  thereof"  except 
in  accordance  with  the  principles  of  fundamental  justice." 

Notice:  s.  30(3) 

To  ensure  that  any  review  board  which  is  set  up  is  kept  informed 
about  development  in  regard  to  young  persons  in  custody,  subs.  30(3)  requires 
the  provincial  director  to  cause  a  copy  of  any  notice  given  under  subs.  29(1) 
to  be  given  to  the  review  board;  subs.  29(1)  requires  that  the  provincial 
director  give  notice  to  various  persons  of  his  recommendations  that  a  young 
person  be  released  from  custody  and  placed  on  probation.  If  no  request  is  made 
under  subs.  29(2)  for  a  review  hearing,  the  young  person  must  be  released 
pursuant  to  the  recommendation  of  the  provincial  director,  although  the  terms 
of  probation  may  be  varied  by  the  youth  court. 

Notice  of  decision  of  review  board:  s.  30(4) 


Subsection  30(4)  provides  that  notice  of  any  decision  made  by  the 
review  board  under  ss.  28  or  29  must  be  given  "forthwith  in  writing  to  the 
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young  person,  his  parents,  the  Attorney  General  or  his  agent  and  the  provincial 
director."  The  youth  court  is  also  to  receive  a  copy  of  the  notice. 

Effect  of  decision  of  review  board:  s.  30(5)  &  (6) 


The  recommendation  of  the  review  board  goes  into  effect  ten  days 
after  the  decision  is  made,  according  to  subs.  30(5),  unless  an  application  for 
a  review  hearing  by  a  youth  court  is  made  under  s.  31.  Thus,  for  exairple,  if 
the  board  recommends  release  from  secure  custody  into  open  custody,  the  order 
will  take  effect  ten  days  after  the  board's  decision  unless  review  is  sought 
under  s.  31.  Subsection  30(6)  provides  an  exception  to  the  subs.  30(5) 
procedure  where  the  decision  of  the  review  board  is  to  recommend  the  young 
person's  release  from  custody  to  probation;  in  such  a  case  subs.  30(6)  provides 
that  the  youth  court  must  follow  the  board's  recommendation  and  release  the 
young  person  unless  an  application  for  a  review  hearing  concerning  the  board's 
decision  is  made  within  ten  days.  In  making  the  probation  order,  however,  the 
court  may  impose  such  conditions  as  it  "considers  advisable  having  regard  to 
the  recommendations  of  the  review  board."  If  a  request  for  review  is  made,  the 
provisions  of  s.  31  apply.  Notice  of  a  decision  of  a  review  board  may  be  in 
Form  15. 
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SAMPLE  FORM 


FORM  15 

THE  YOUNG  OFFENDERS  ACT 
IN  THE  YOUTH  COURT  FOR  ATHABASKA 


NOTICE  OF  DECISION  BY  REVIEW  BOARD 


Canada 

Province  of  Athabaska 
County  of  Kings 


To:  Jacques  Labonte  of  1880  Rue  Regent  Street,  Centreville, 

Athabaska  ,  being  a  young  person  within  the  meaning  of  the  Young  Offenders 
Act: 


Whereas  on  the  30th  day  cf  September  19  82  ,  you  were 

found  guilty  of  the  following  offence: 


Indecent  Assault:  to  wit  Jacques  Labonte  on  the  6th  day  of 

August,  1982,  at  Centreville,  in  the  Province  of  Athabaska,  did 
indecently  assault  Anne  Bennett,  a  female  person,  contrary  to 


Section  149  of  the  Criminal 

And  whereas  on  the  13th 
ordered  that  Jacques  Labonte 
eighteen  rronths  conmencing  an  the 

And  whereas  on  the  17th 
Board  ordered: 


Code  of  Canada : 

day  of  October  19  82  ,  it  was 

be  committed  to  custody  for  a  period  of 

13th  day  of  October  19  82 

day  of  October  19  83  ,  the  Review 


that  the  disposition  contained  in  the  order  dated  the  13th  day 
of  October  1982  be  confirmed. 


This  is  therefore  to  notify  you  that,  unless  you  or  any  other  party 
entitled  thereto,  applies  to  the  Youth  Court  for  a  review  of  the  decision 
within  ten  days  after  the  date  of  the  decision  the  order  cf  the  Review  Board 
will  take  effect  on  the  expiration  of  the  ten  days  or,  where  Jacques 
Labonte  is  to  be  placed  on  probation,  on  the  endorsement  by  the  Youth  Court 

of  the  Review  Board’s  decision. 

Dated  this  17th  day  of  October  19  83  ,  at 

Centreville  in  the  Province  of  Athabaska. 


"Bradley  St.  Clair" 

Chairman 

Province  of  Athabaska  Disposition 
Review  Board 
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Review  by  youth  court:  s.  31(1)  and  (2) 

If  any  of  those  involved  in  the  process  are  dissatisfied  with  the 
review  board's  decision,  review  may  be  requested  pursuant  to  subs.  31(1);  the 
persons  who  may  request  a  review  are  the  young  person,  his  parents,  the 
Attorney  General  or  his  agent,  or  the  provincial  director.  The  provisions 
adopted  by  subs.  31(2)  include  the  requirements  of  subss.  28(7)  to  (10) 
concerning  a  progress  report,  including  provision  for  cross-examination  of  the 
person  who  prepared  it;  it  would  seem  that  a  progress  report  prepared  and 
submitted  to  the  review  board  may  be  used  again  for  the  youth  court's  review 
hearing.  Subsection  31(2)  also  adopts  the  provisions  of  subss.  28(12)  to  (16) 
governing  notice  of  the  youth  court's  review  hearing,  and  in  addition,  provides 
that  notice  be  given  to  the  provincial  director.  Section  11  ensures  the  rights 
of  the  young  person  in  regard  to  counsel,  including  the  right  to  have  counsel 
appointed  by  direction  of  the  court  under  subs.  11(4).  See  discussion  above 
concerning  subss.  28(5),  (7)  to  (10)  and  (12)  to  (18)  concerning  conduct  of 
youth  court  hearings. 

The  Y.O.A.  does  not  specify  the  nature  of  "the  review"  of  a  review 
board's  decision  which  a  youth  court  is  to  undertake  pursuant  to  s.  31;  it 
would  seem,  however,  that  it  is  not  simply  a  review  of  the  transcript  of  the 
review  board's  proceedings  which  is  contemplated.  Subsection  31(2)  adopts 
subs.  28(17)  which  imposes  on  a  youth  court  a  duty  to  render  a  decision  only 
after  affording  the  young  person,  his  parents,  the  Attorney  General  or  his 
agent,  and  the  provincial  director  or  his  agent  "an  opportunity  to  be  heard"; 
subs.  28(17)  gives  the  youth  court  a  broad  discretion  to  render  a  decision 
"having  regard  to  the  needs  of  the  young  person  and  the  interests  of  society." 
The  general  scheme  of  the  Y.O.A.  contemplates  that  review  boards  should  conduct 
intermediary  hearings,  and  that  their  decisions  concerning  release  be  final 
unless  a  review  thereof  is  required  by  any  of  the  parties.  All  of  this 
suggests  that  in  conducting  a  review  under  s.  31,  a  youth  court  may  refer  to 
the  proceedings  before  a  review  board  and  its  decision,  but  should  be  able  to 
make  a  fresh  decision.  Further,  those  involved  should  be  free  to  again  adduce 
evidence  already  heard  by  the  review  board.  For  example,  subs.  31(2),  adopting 
subs.  28(10),  which  in  turn  adopts  subs.  14(6),  assures  the  young  person  and 
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any  adult  assisting  him  and  the  prosecutor  a  right  to  cross-examine  the  makers 
of  the  progress  report  at  a  youth  court  hearing  reviewing  a  board  decision. 

In  seeking  a  review  by  the  youth  court;  of  the  review  board's  decision 
pursuant  to  s.  31,  a  party  involved  might  wish  to  have  access  to  documents  used 
by  the  review  board.  It  can  be  argued  that  since  the  review  board  is  carrying 
out  the  "duties  and  functions"  of  a  youth  court,  its  records,  by  necessary 
implication,  are  governed  by  s.  40  of  the  Y.O.A.  As  these  boards,  for  the 
purposes  of  reviewing  a  custodial  disposition,  are  given  analogous  powers  to 
those  of  a  youth  court  and  will  be  making  similar  decisions,  a  liberal  and 
remedial  approach,  consistent  with  the  spirit  of  the  Y.O.A. ,  would  suggest  that 
this  view  should  prevail.  Hence,  those  involved  would  have  a  right  of  access 
to  any  documents  used  by  the  board.  The  jurisprudential  concept  of  "procedural 
fairness"  also  lends  support  to  this  conclusion. 

In  the  absence  of  explicit  legislative  provision,  however,  it  may  be 
argued  that  these  are  not  technically  youth  court  records  and  that  therefore 
s.  40  does  not  apply;  if  this  argument  is  accepted,  it  follows  that  s.  43  will 
govern  review  board  records  and  will  ensure  that  such  records  are  not 
improperly  disclosed  and  are  eventually  destroyed.  Section  43  does  not 
guarantee  the  young  person,  his  counsel  or  his  parents  access  to  the  records. 
However,  if  there  is  a  review  by  a  youth  court  of  the  review  board's  decision, 
the  young  person  would  have  access  under  s.  40  to  any  documents  sent  by  the 
review  board  for  consideration  by  the  youth  court;  this  would  include  documents 
which  a  review  board  might  initially  have  withheld  frcm  the  young  person 
(subject  to  para.  13(6) (b)  allowing  withholding  of  medical  and  psychological 
reports  frcm  a  young  person).  If  s.  43  does  apply,  existing  jurisprudence 
suggests  that  in  the  absence  of  valid  legislation  to  the  contrary,  the  review 
board  must  act  fairly  and  at  least  counsel  for  a  yaung  person  should  have 
access  to  all  documents  on  which  the  board  relies  in  making  its  decision;  see 
Re  Abel  and  Advisory  Review  Board  (1980),  31  O.R.(2d)  520,  56  C.C.C.  (2d)  153 
(C.A.). 
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Review  of  Non-Custodial  Dispositions:  s.  32 

Review  of  dispositions  which  do  not  involve  custody  are  made  pursuant 
to  s.  32,  and  may  only  be  conducted  by  a  youth  court.  There  is  a  right  to  a 
review  six  months  after  a  disposition  is  made,  and  earlier  with  leave  of  the 
court.  A  progress  report  may  be  ordered  by  the  court,  although  it  is  not 
mandatory.  The  youth  court  irust  conduct  a  hearing  at  vhich  the  provisions  of 
s.  11  regarding  representation  for  the  young  person  apply,  including  the 
obligation  of  the  court  to  direct  that  counsel  be  appointed  if  the  young  person 
wishes  to  obtain  counsel  but  is  unable  to  do  so,  either  on  his  own  or  thorugh  a 
legal  aid  or  assistance  program. 

As  a  general  rule,  except  with  the  consent  of  the  young  person,  a 
disposition  "more  onerous"  than  the  remaining  portion  of  the  original 
disposition  cannot  be  imposed  on  the  young  person  as  a  result  of  a  review  under 
s.  32.  A  more  onerous  disposition  may  only  be  imposed  under  s.  33,  vhere  it 
has  been  proven  beyond  a  reasonable  doubt  that  there  has  been  "wilful  failure 
or  refusal  to  comply"  with  a  disposition. 

The  purpose  of  a  s.  32  review  is  to  ensure  that  a  disposition  remains 
relevant  and  to  al low  a  disposition  to  be  altered  so  that  a  young  person  can 
take  advantage  of  new  programs  or  opportunities. 

Section  32 


32.(1)  Review  of  dispositions  not  involving  custody.  Where  a 
youth  court  has  made  a  disposition  in  respect  of  a  young  person  but 
has  not  correnitted  him  to  custody,  the  youth  court  shall,  on  the 
application  of  the  young  person,  his  parent,  the  Attorney  General  or 
his  agent  or  the  provincial  director,  made  at  any  time  after  six 
months  from  the  date  of  the  disposition  or,  with  leave  of  a  youth 
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judge,  at  any  earlier  time,  review  the  disposition  if  the  oourt 
is  satisfied  that  there  are  grounds  for  review  under  subsection  (2). 

(2)  Grounds  for  review.  A  review  of  a  disposition  may  be  made 
under  this  section 

(a)  on  the  ground  that  the  circumstances  that  led  to  the 
disposition  have  changed  materially; 

(b)  on  the  ground  that  the  young  person  in  respect  of  vhom  the 
review  is  to  be  made  is  unable  bo  comply  with  or  is  experiencing 
serious  difficulty  in  oanplying  with  the  terms  of  the 
disposition; 

(c)  on  the  ground  that  the  terms  of  the  disposition  are  adversly 
affecting  the  opportunities  available  to  the  young  person  to 
obtain  services,  education  or  employment;  or 

(d)  on  such  other  grounds  as  the  youth  oourt  considers 
appropriate. 

(3)  Progress  report .  The  youth  oourt  may,  before  reviewing  under 
this  section  a  disposition  made  in  respect  of  a  young  person,  require 
the  provincial  director  to  cause  bo  be  prepared,  and  to  submit  to  the 
youth  oourt,  a  progress  report  on  the  performance  of  the  young  person 
since  the  disposition  book  effect. 

(4)  Subsections  28(8)  to  (10)  apply.  Subsections  28(8)  to  (10) 
apply,  with  such  modifications  as  the  circumstances  require,  in 
respect  of  any  progress  report  required  under  subsection  (3). 

(5)  Subsections  28(5)  and  (12)  to  (16)  apply.  Subsections  28(5) 
and  (12)  to  (16)  apply,  with  such  modifications  as  the  circumstances 
require,  in  respect  of  reviews  made  under  this  section  and  any  notice 
required  under  subsection  28(12)  shall  be  given  bo  the  provincial 
director. 

(6)  Compelling  appearance  of  young  person.  The  youth  oourt  may,  by 
summons  or  warrant,  compel  a  young  person  in  respect  of  vhom  a  review 
is  to  be  made  under  this  section  bo  appear  before  the  youth  oourt  for 
the  purposes  of  the  review. 

(7)  Decision  of  the  youth  court  after  review.  Where  a  youth  court 
reviews  under  this  section  a  disposition  made  in  respect  of  a  young 
person,  it  may,  after  affording  the  young  person,  his  parents,  the 
Attorney  General  or  his  agent  and  the  provincial  director  or  his 
agent  an  opportunity  to  be  heard. 
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(a)  confirm  the  disposition; 

(b)  terminate  the  disposition  and  discharge  the  young  person 
from  any  further  obligation  of  the  disposition;  or 

(c)  vary  the  disposition  or  rake  such  new  disposition  listed  in 
section  20,  other  than  a  committal  to  custody,  for  such  period 
of  time,  not  exceeding  the  remainder  of  the  period  of  the 
earlier  disposition,  as  the  court  deems  appropriate  in  the 
circumstances  of  the  case. 

(8)  New  disposition  not  to  be  more  onerous.  Subject  bo  subsection 

(9) ,  where  a  disposition  made  in  respect  of  a  young  person  is 
reviewed  under  this  section,  no  disposition  made  under  subsection  (7) 
shall,  without  the  consent  of  the  young  person,  be  more  onerous  than 
the  remaining  portion  of  the  disposition  reviewed. 

(9)  Exception.  A  youth  court  may  under  this  section  extend  the 

time  within  vfiich  an  order  to  perform  personal  or  community  service 

is  to  be  ooftplied  with  by  a  young  person  vhere  the  court  is  satisfied 
that  the  young  person  requires  more  time  bo  comply  with  the  order, 
but  in  no  case  shall  the  extension  be  for  a  period  of  time  that 

expires  more  than  twelve  months  after  the  date  of  the  disposition 
reviewed  would  expire. 

(10)  Form  of  disposition.  A  disposition  made  mder  subsection  (7) 
may  be  in  Form  13. 

(11)  Form  of  summons  or  warrant.  A  summons  referred  to  in 

subsection  (6)  ray  be  in  Form  16  and  a  warrant  referred  to  in  that 
subsection  may  be  in  Form  17. 


Review  of  non-custodial  dispositions:  s.  32(1)  &  (2) 

Review  of  non-custodial  dispositions  is  dealt  with  under  s.  32  of  the 
Y.O.A.  and  is  a  matter  for  the  youth  court  only;  a  review  board  has  no 
jurisdiction  to  hear  such  a  review.  Review  may  be  sought  under  s.  32  by  the 
young  person,  his  parents,  the  Attorney  General  or  his  agent,  or  the  provincial 
director.  Review  is  available  as  of  right  after  six  months  from  the  date  of 
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the  disposition,  or  earlier  with  leave  of  a  judge  if  he  is  satisfied  that  there 
are  grounds  for  review.  The  grounds  for  a  review  pursuant  to  s.  32  are  as 
follows:  a  material  change  in  circumstances,  an  inability  or  serious 

difficulty  in  complying  with  the  disposition,  adverse  effects  of  the 
disposition  on  the  opportunities  available  to  the  young  person  to  obtain 
services,  education  or  employment,  or  "such  other  grounds  as  the  youth  court 
considers  appropriate."  It  is  clear  from  these  grounds  that  a  disposition 
should  be  altered  if  it  imposes  excessive  hardship  on  the  young  person.  The 
Y.O.A. 's  provisions  for  review  ensure  that  dispositions  continue  to  be 
relevant;  they  also  afford  the  young  person  an  opportunity  to  have  the 
disposition  altered  so  that  advantage  may  be  taken  of  new  programs. 

Progress  reports:  s.  32(3), (4)  &  (5) 

A  progress  report  may  be  required  during  review  of  a  non-custodial 
disposition.  Unlike  the  situation  regarding  review  of  custodial  dispositions, 
progress  reports  are  not  mandatory,  and  they  should  only  be  required  where  such 
a  report  would  be  helpful  in  reviewing  the  disposition.  Subsection  32(4) 
adopts  the  provisions  of  subss.  28(8)  to  (10),  with  such  modifications  as  the 
circumstances  require,  establishing  the  procedure  to  be  followed  with  respect 
to  progress  reports.  A  number  of  detailed  provisions  are  summarized  briefly 
below.  A  more  complete  commentary  can  be  found  in  the  comments  on  s.  28. 

The  progress  report  "on  the  performance  of  the  young  person  since  the 
disposition  took  effect"  may  also  include  personal  information  and  material 
on  the  young  person's  family  history  and  his  present  environment.  As  a  general 
rule,  the  report  is  to  be  in  writing;  with  leave  of  the  court,  however,  an  oral 
report  may  be  submitted.  Oral  reports  are  likely  to  be  appropriate  when  the 
parties  indicate  that  the  contents  of  the  report  do  not  appear  contentious. 
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The  report  is  a  part  of  the  youth  court  record.  The  young  person,  a  parent, 
if  in  attendance  at  the  proceedings,  his  counsel  and  the  prosecutor  must 
receive  copies  of  the  report.  The  court  may  cause  a  copy  of  the  report  to  be 
given  to  a  parent  not  in  attendance  if  the  parent,  in  the  court's  opinion,  is 
taking  an  active  interest  in  the  proceedings.  Cross-examination  of  the  author 
of  the  report  is  specifically  provided  for.  Copies  of  the  progress  report 
shall,  on  request,  be  supplied  to  other  courts  dealing  with  the  young  person 
and  to  a  youth  worker  assigned  to  the  young  person's  case.  Copies  may  be 
supplied  to  any  person  who,  in  the  opinion  of  the  court,  has  a  valid  interest 
in  the  proceedings;  for  example,  a  person  supervising  the  young  person  or 
directly  assisting  in  his  care  or  treatment  may  have  access  to  progress 
reports.  Any  statement  made  by  the  young  person  in  the  preparation  of  a 
progress  report  may  not  be  used  in  civil  or  criminal  proceedings  except  under 
s.  16  (transfer),  s.  20  (disposition)  or  ss.  28-33  (disposition  review)  of  the 
Y.O.A. 

Subsection  32(5)  adepts  the  provisions  of  subs.  28(5),  which 
stipulate  that  no  review  of  a  disposition  that  is  being  appealed  is  permitted 
"until  all  proceedings  in  respect  of  any  such  appeal  have  been  completed."  As 
well,  subs.  32(5)  adopts  subss.  28(12)  to  (16),  provisions  respecting  notice. 
Where  review  is  requested  by  the  young  person,  his  parents  or  the  Attorney 
General  or  his  agent,  the  person  requesting  the  review  must  comply  with  these 
notice  requirements.  Subsection  32(5)  specifically  makes  provision  for  notice 
to  the  provincial  director  in  accordance  with  the  requirements  of  subs. 
28(12).  Such  notice  must  be  in  accordance  with  the  rules  of  court;  if  no  rules 
of  court  have  been  made,  there  mast  be  at  least  five  clear  days  notice.  Notice 
to  the  young  person  and  to  a  parent  must  include  a  statement  of  the  young 
person's  right  to  counsel  (subss.  11(9)  and  28(13));  notice  may  be  served 
personally  or  sent  by  registered  mail.  The  right  to  notice  may  be  waived. 
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Where  notice  has  not  been  given  as  required  by  the  Y.O.A. ,  the  youth  court  may 
order  an  adjournment  so  that  notice  may  be  given  as  directed,  or  the  court  may 
dispense  with  notice  altogether.  Notice  to  a  young  person  may  be  in  Form  11. 
Notice  to  a  parent,  the  Attorney  General  or  his  agent,  the  provincial  director 
or  any  other  person  may  be  in  Form  12. 

Compelling  appearance  of  young  person:  s.  32(6) 

As  it  is  in  most  instances  desirable  for  the  young  person  to  be 
present  at  a  review  hearing,  the  youth  court  has  the  power  to  compel  the  young 
person's  appearance  by  summons  or  warrant  if  a  young  person  fails  to  attend 
voluntarily  after  receiving  notice  of  a  review  hearing.  If  the  young  person  is 
arrested  pursuant  to  a  warrant,  the  release  provisions  of  s.  453.1  of  the 
Criminal  Code  would  apply,  allowing  the  officer  in  charge  of  the  station  where 
the  young  person  was  taken  to  release  him  where  the  warrant  is  endorsed 
pursuant  to  subs.  455.3(6).  If  the  young  person  was  to  be  detained  in  custody 
pending  the  review  hearing,  such  detention  should  be  in  accordance  with  the 
provisions  of  ss.  7  and  8  of  the  Y.O.A. ,  requiring  a  judicial  decision  to 
detain,  usually  made  by  a  youth  court  judge,  and  requiring  detention  separate 
from  adults,  except  under  unusual  circumstances. 

Although  the  young  person  has  a  right  to  have  an  opportunity  to  be 
heard  before  a  review  decision  is  made,  a  youth  court  may  review  his 
disposition  without  the  young  person  being  present.  If  there  is  a  likelihood 
that  the  youth  court  is  planning  to  terminate  the  disposition,  it  may  be 
unnecessary  to  compel  his  attendance  under  subs.  32(6);  indeed,  if  the  young 
person  is  making  satisfactory  progress,  it  may  not  be  felt  necessary  to  compel 
his  attendance.  In  such  cases,  a  youth  court  worker  may  convey  the  views  of 
the  young  person  to  the  court. 
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Decision  of  the  youth  court:  s.  32(7), (8)  &  (9) 

Subsection  32(7)  requires  the  youth  court  to  afford  the  young  person, 
his  parents,  the  Attorney  General  or  his  agent,  and  the  provincial  director  or 
his  agent,  an  opportunity  to  be  heard;  subs.  32(7)  provides  the  youth  oourt 
with  three  options:  to  confirm,  terminate  or  vary  the  disposition.  In 

deciding  whether  to  confirm,  terminate  or  vary  the  original  disposition,  the 
youth  court  should  consider  the  grounds  for  review  set  out  in  subs.  32(2): 
material  change  in  circumstances,  inability  or  serious  difficulty  in  complying 
with  disposition,  adverse  effect  of  disposition  on  opportunities  to  obtain 
services,  education  or  employment,  or  other  "appropriate"  grounds.  If  the 
court  terminates  the  disposition,  it  will  discharge  the  young  person  from  any 
further  obligation  respecting  the  disposition.  There  is  no  requirement  that 
the  young  person  be  placed  on  probation  following  review  as  there  is  in  the 
case  of  release  from  custody  under  ss.  28  or  29.  In  varying  the  disposition, 
the  youth  court  may  impose  any  disposition  listed  in  s.  20,  except  committal  to 
custody.  A  new  disposition  under  subs.  32(7)  may  not  exceed  "the  remainder  of 
the  period  of  the  earlier  disposition." 

An  important  limitation  is  placed  on  the  power  to  vary  the 
disposition  by  subs.  32(8),  which  forbids  the  imposition  of  a 
"disposition  more  onerous  than  the  remaining  portion  of  the  disposition 
reviewed,"  unless  the  young  person  gives  his  consent  or  unless  subs.  32(9) 
applies.  This  neans  that  the  new  disposition  cannot  be  more  onerous  than  the 
remaining  unfulfilled  obligations  imposed  by  the  initial  disposition,  unless 
agreed  to  by  the  young  person.  Generally  the  only  means  of  imposing  a  more 
severe  disposition  is  review  pursuant  to  s.  33,  where  there  has  been  a  wilful 
failure  or  refusal  to  comply  with  a  disposition  or  an  escape  or  attempted 
escape;  without  such  a  finding,  the  young  person  cannot  be  subjected  to  a 
harsher  disposition  at  any  review  under  the  Y.O.A. 
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The  variety  of  dispositions  in  s.  20  may  cause  difficulty  in 
determining  when  a  disposition  is  "more  onerous."  It  is  easy  to  see  that  a 
term  of  probation  of  nine  months  duration  is  more  onerous  than  one  six  months 
long,  but  it  is  not  obvious  how  to  evaluate  one  disposition,  for  example,  a 
community  service  order,  in  comparison  with  another,  such  as  a  fine.  To  avoid 
this  very  problem,  subs.  32(8)  makes  provision  for  the  young  person  to  consent 
to  a  more  onerous  disposition.  Thus,  where  the  court  is  in  any  doubt  as  to 
whether  a  variation  of  the  original  disposition  might  be  "more  onerous,"  it 
should  secure  the  consent  of  the  young  person. 

There  is  one  exception  to  the  rule  laid  down  by  subs.  32(8);  subs. 
32(9)  provides  for  an  extension  of  the  time  the  young  person  has  in  which  to 
perform  personal  or  community  services.  No  extension  may  last  more  than  twelve 
months  after  the  date  on  which  the  disposition  was  originally  scheduled  to 
expire.  Subsection  32(9)  permits  an  extension  of  time  only;  it  does  not  permit 
the  imposition  of  a  greater  amount  of  time  to  be  spent  performing  community  or 
personal  services. 

Forms;  s.  32(10)  &  (11) 


A  disposition  under  subs.  32(7)  may  be  in  Form  13  (see  p.  236  for 
sanple).  A  summons  referred  to  in  sut»s.  32(6)  may  be  in  Form  16  and  a  warrant 
referred  to  in  subs.  32(6)  may  be  in  Form  17.  See  sanple  forms  on  the 
following  pages. 
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SAMPLE  FORM 


FORM  16 

THE  YOUNG  OFFENDERS  ACT 
IN  THE  YOUTH  (BURT  FOR  ONTARIO 


SUMMONS  FOR  APPEARANCE  CN  REVIEW 

Canada 

Province  of  Ontario 
County  of  Queens 

To:  David  Smith  of  25  First  Avenue,  Anytown,  Ontario  , 

being  a  young  person  within  the  meaning  of  the  Young  Offenders  Act: 

Whereas  on  the  28th  day  of  June  19  82  ,  you  were 

found  guilt/  of  the  following  offence: 

robbery:  to  wit  on  the  second  day  of  June,  1982,  David 

Smith  did  steal  two  hundred  and  fifty  dollars  from  The 
Comer  Milk  Store,  2  West  Street,  Anytown,  Ontario,  and  at 
the  same  time  thereat  did  use  threats  of  violence  contrary 
to  section  303  of  the  Criminal  Code  of  Canada; 

And  whereas  by  probation  order  dated  the  8th  day  of  July 
19  82  t  it  was  ordered: 

1.  that  David  Smith  be  placed  on  probation  commencing  on  the  date 
of  that  order  for  a  period  of  twenty  months  and  subject  to  the 
conditions  therein  prescribed;  and 

2.  that  David  Smith  perform,  at  the  Anytown  Community  Centre,  two 
hours  per  week  of  community  service  as  described  in  the  order. 

And  whereas  it  has  been  made  to  appear  to  me  by  information  supplied 
by  Janet  Carter,  the  youth  worker  assigned  to  your  case  ,  that  you  should 
be  brought  back  before  the  Youth  Court,  for  a  review  of  the  disposition  because 
the  informant  says  she  has  reasonable  and  probable  grounds  to  believe  and  does 
believe; 

1.  that  David  Smith  has  failed  to  report  to  Janet  Carter,  the  youth 

worker  assigned  to  his  case  on  the  first  Monday  of  October  1982, 

and  November  1982  as  required  by  condition  prescribed  in  the 
probation  order  dated  8  July  1982;  and 

2.  that  David  Smith  has  failed  to  attend  Sir  John  A.  MacDonald  High 
School  during  the  months  of  October  and  November  of  1982,  as 
required  by  condition  prescribed  in  the  probation  order  dated  8 
July  1982;  and 

3.  that  David  Smith  has  failed  to  perform  the  community  service  as 

ordered  by  the  Youth  Court  in  the  order  dated  8  July,  1982. 
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Form  16,  cant. 


This  is  therefore  to  ocranand  you  to  appear  before  the  Youth  Court  at 
100  Main  Street,  Anytown,  Oitario  on  Tuesday  the  16th  day  of 
December  19  82  ,  at  10:00  o'clock  in  the  fore  noon,  for  the 

purpose  of  this  review  and  to  be  dealt  with  according  to  the  Young  Offenders 
Act. 


You  have  the  right  to  be  represented  by  counsel  on  your  appearance. 


Dated  this  1st 


in  the  Province  of  Ontario. 


day  of  December  19  82  ,  at  Anytown 


"Thomas  Brcwn" 


A  Judge  of  the  Youth  Court 


REVIEW  OF  DISPOSITIONS  ;  SECTIONS  28-34 
SAMPLE  FCSM 


FCm  17 


THE 
IN  THE 


7QUNG  OFFENDERS  ACT 
SOUTH  COURT  FOR  CMEARIO 


WARRANT  TO  COMPEL  APPEARANCE  ON  REVIEW 

Canada 

Prwince  of  Ontario 
County  of  Queens 

Tb  the  peace  officers  in  the  County  of  Queens 

Whereas  on  the  28th  day  of  June  19  82  ,  David  Smith 

of,  25  First  Avenue,  Any  town ,  Ontario  ,  a  young  person  within  meaning  of 

the  Young  Offenders  Act,  was  found  guilty  of  the  following  offence: 

robbery:  to  wit  on  the  second  day  of  June,  1982,  David 

Smith  did  steal  two  hundred  and  fifty  dollars  frcm  The 
Comer  Milk  Store,  2  West  Street,  Anytcwn,  Ontario,  and  at 
the  same  time  thereat  did  use  threats  of  violence  contrary 
to  section  303  of  the  Criminal  Code  of  Canada ; 

And  vhereas  by  probation  order  dated  the  8th  day  of  July 
19  82  ,  it  was  ordered: 

1.  that  David  Smith  be  placed  on  probation  commencing  on  the  date 
of  that  order  for  a  period  of  twenty  months  and  subject  to  the 
conditions  therein  prescribed;  and 

2.  that  David  Smith  perform,  at  the  Anytown  Community  Centre,  two 
hours  per  week  of  community  service  as  described  in  the  order. 

And  whereas  it  has  been  made  bo  appear  bo  me  by  information  supplied 
by  Janet  Carter,  the  youth  worker  assigned  to  his  case  ,  that  he  should 
be  brought  back  before  the  Youth  Court  for  a  review  of  the  disposition  because 
the  informant  says  she  has  reasonable  and  probable  grounds  to  believe  and  does 
believe; 

1.  that  David  Smith  has  failed  to  report  to  Janet  Carter,  the  youth 

worker  assigned  to  his  case  on  the  first  Monday  of  October  1982, 

and  November  1982  as  required  by  condition  prescribed  in  the 
probation  order  dated  8  July  1982;  and 

2.  that  David  Smith  has  failed  to  attend  Sir  John  A.  MacDonald  High 
School  during  the  months  of  October  and  November  of  1982,  as 
required  by  condition  prescribed  in  the  probation  order  dated  8 
July  1982;  and 

3.  that  David  Smith  has  failed  to  perform  the  community  service  as 

ordered  by  the  Youth  Court  in  the  order  dated  8  July,  1982. 
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SAMPLE  FORM 
Form  17,  cant. 


4.  that  David  Smith  failed  to  appear  at  the  Youth  Court  at  100  Main 
Street,  Anytown,  Ontario,  on  Tuesday  the  16th  day  of  December, 

1982,  as  required  by  the  Summons  for  Appearance  on  Review  (Form 
16)  dated  1st  day  of  December,  1982. 

This  is  therefore  to  command  you  forthwith  to  arrest  David  Smith 
and  bring  him  before  the  Youth  Court  at  100  Main  Street,  Anytown,  Oitario 
for  the  purpose  of  this  review  and  to  be  dealt  with  according  to  the  Young 
Offenders  Act. 

And  you  are  also  required,  on  arresting  Epvid  Smith  to  inform 
him  that  he  has  the  right  to  be  represented  by  counsel  on  his  appearance. 


IJated  this  16th  day  of  December  19  82  ,  at  Anytown 

in  the  Province  of  Ontario. 


"Thomas  Brown" 


A  Judge  of  the  Youth  Court 


i 
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Review  of  Disposition  for  Failure  to  Comp ly:  s.  33 

Section  33  allcws  for  a  youth  court  review  vhere  there  has  been  a 
wilful  failure  or  refusal  to  corrply  with  a  disposition,  or  where  a  young  person 
committed  to  custody  has  escaped  or  attempted  to  escape.  Section  33  governs 
both  custodial  and  non-custodial  dispositions;  it  is  the  principal  review 
provision  of  the  Y.O.A.  allowing  for  the  imposition  of  a  more  onerous 
disposition  as  a  result  of  a  breach.  As  the  young  person  may  be  penalized  as  a 
result  of  a  s.  33  review,  certain  protections  are  afforded  him.  The  court  must 
be  satisfied  beyond  a  reasonable  doubt  of  the  wilful  failure  or  refusal  to 
comply  with  the  disposition,  or  of  the  escape  or  attempted  escape  from 
custody.  A  progress  report  must  be  prepared  for  the  consideration  of  the 
court,  and  there  is  a  right  of  appeal .  The  young  person  is  also  assured  of  his 
s.  11  rights  to  counsel,  including  the  right  to  have  the  court  make  a  direction 
for  the  appointment  of  counsel  under  subs.  11(4),  if  the  young  person  is  unable 
to  obtain  counsel. 

Section  33 


33.(1)  Review  of  disposition  where  failure  to  comply.  Where  a 
youth  court  has  made  a  disposition  in  respect  of  a  young  person  and 
the  Attorney  General  or  his  agent  or  the  provincial  director  or  his 
delegate  lays  an  information  alleging  that  the  informant,  on 
reasonable  and  probable  grounds,  believes  that  the  young  person  has 

(a)  wilfully  failed  or  refused  to  comply  with  the  disposition  or 
any  term  of  condition  thereof,  or 

(b)  in  the  case  of  a  committal  to  custody  under  paragraph 
20(1) (k),  escaped  or  attempted  to  escape  custody, 

the  youth  court  shall,  on  application  of  the  informant  made  at  any 
time  before  the  expiration  of  the  disposition  or  within  six  months 
thereafter,  by  summons  or  warrant,  require  the  young  person  to  appear 
before  the  court  and  shall  review  the  disposition. 

(2)  Subsections  28(7)  to  (10)  apply.  Subsections  28(7)  to  (10) 
apply,  with  such  modifications  as  the  circumstances  require, 
in  respect  of  reviews  made  under  this  section. 

( 3 )  Notice  of  review  from  the  provincial  director.  Where  the 
provincial  director  or  his  delegate  applies  for  a  review  of  a 


265 


REVIEW  OF  DISPOSITIONS  :  SECTIONS  28-34 


disposition  under  subsection  (1),  he  shall  cause  such  notice  as  nay 
be  directed  by  rules  of  court  applicable  to  the  youth  court  or,  in 
the  absence  of  such  direction,  at  least  five  clear  days  notice  of  the 
review  to  be  given  in  writing  to  the  parents  of  the  young  person  in 
respect  of  whom  the  disposition  was  made  and  to  the  Attorney  General 
or  his  agent. 

(4)  Notice  of  review  from  the  Attorney  General  or  his  agent.  Where 
the  Attorney  General  or  his  agent  applies  for  a  review  of  a 
disposition  under  subsection  (1),  the  Attorney  General  or  his  agent 
shall  cause  such  notice  as  nay  be  directed  by  rules  of  court 
applicable  to  the  youth  court  or,  in  the  absence  of  such  direction, 
at  least  five  clear  days  notice  of  the  review  to  be  given  in  writing 
to  the  parents  of  the  young  person  in  respect  of  vhom  the  disposition 
was  made  and  to  the  provincial  director  or  his  agent. 

(5)  Subsections  28(13)  to  (16)  apply.  Subsections  28(13)  to  (16) 
apply,  with  such  modifications  as  the  circumstances  require,  in 
respect  of  notices  given  under  subsection  (3)  or  (4). 

(6)  Decision  of  the  youth  court  after  review.  Where  the  youth 
court  reviews  under  this  section  a  disposition  nade  in  respect  of  a 
young  person,  it  may,  subject  to  subsection  (8),  after  affording  the 
young  person,  his  parents,  the  Attorney  General  or  his  agent  and  the 
provincial  director  or  his  agent  an  opportunity  to  be  heard,  and  if 
it  is  satisfied  beyond  a  reasonable  doubt  that  the  young  person  has 

(a)  wilfully  failed  or  refused  to  ocmply  with  the  disposition  or 
any  term  or  condition  thereof,  or 

(b)  in  the  case  of  a  committal  to  custody  under  paragraph 
20(1) (k),  escaped  or  attempted  to  escape  custody, 

vary  the  disposition  or  make  any  new  disposition  listed  in  section  20 
that  the  court  considers  appropriate. 

(7)  Limitation  on  custody.  No  disposition  shall  be  made  under  this 
section  oarrmitting  a  young  person  to  custody 

(a)  for  a  period  in  excess  of  six  months,  where  the  disposition 
under  review  was  not  a  committal  to  a  is  tody  or  was  a  committal 
to  custody  that  has  expired;  or 

(b)  for  a  period  that  expires  more  than  six  nonths  after  the 
disposition  under  review  was  to  expire,  where  the  disposition 
under  review  was  a  committal  to  custody  that  has  not  expired. 

( 8 )  Postponement  of  performance  of  previous  dispositions. 

Notwithstanding  any  other  provision  of  this  Act,  where  a  young  person 
is  committed  to  custody  under  this  section,  the  youth  court  may  order 
that  the  performance  of  any  other  disposition  made  in  respect  of  the 
young  person  be  postponed  until  the  expiration  of  the  period  of 
custody. 
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(9)  Prosecution  under  section  132  or  133  of  Criminal  Code.  Where  a 
disposition  is  reviewed  under  this  section  on  the  ground  set  out  in 
paragraph  (1)  (b) ,  the  young  person  may  not  be  prosecuted  under 
section  132  or  133  of  the  Criminal  Code  for  the  same  act  and,  vfoere  a 
young  person  is  prosecuted  under  either  of  those  sections,  no  review 
nay  be  made  by  the  youth  court  under  this  section  by  reason  of  the 
same  act. 

(10)  Appeals.  An  appeal  from  a  disposition  of  the  youth  court 
under  this  section  lies  as  if  the  order  were  a  disposition  node  under 
section  20  in  respect  of  an  offence  punishable  on  summary  conviction. 

(11)  Form  of  disposition.  A  disposition  made  under  subsection  (6) 
may  be  in  Form  13. 

(12)  Form  of  summons  or  warrant.  A  summons  referred  to  in 
subsection  (1)  may  be  in  Form  16  and  a  warrant  referred  to  in  that 
subsection  may  be  in  Form  17. 

(13)  Form  of  information.  An  information  referred  bo  in  subsection 
(1)  may  be  in  Form  18. 


Review  of  disposition  where  failure  to  comply;  s.  33(1) 

Review  under  s.  33  can  result  in  the  imposition  of  a  new  disposition 
that  is  more  onerous  than  the  original  disposition.  This  is  the  principal 

provision  for  review  of  the  Y.O.A.  which  permits  the  imposition  of  a  more 
severe  disposition  where  there  has  been  a  breach  (see  also  subss.  32(8)  & 
(9)).  Section  33  applies  to  all  dispositions,  custodial  and  non-custodial 
alike. 

A  young  person  is  subject  to  review  if  an  informant  lays  an 

information  that  he  has  reasonable  and  probable  grounds  for  believing  that  the 
young  person  has  "wilfully  failed  or  refused  to  comply  with  the  disposition  or 
any  term  or  condition"  or  that  the  young  person  has  "escaped  or  attempted  to 
escape  custody."  The  informant  must  be  one  of  the  following:  the  Attorney 
General  or  his  agent,  or  the  provincial  director  or  his  delegate.  Upon 
receiving  an  information  under  s.  33,  the  youth  court  must  require  the  young 

person  to  appear  before  the  court  for  review  of  the  disposition.  An 

information  may  be  in  Form  18;  see  sample  at  end  of  discussion  of  this  section. 
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The  youth  court  can  require  the  young  person  to  attend  by  having  a 
summons  issued  to  him,  commanding  the  young  person  to  appear  in  youth  court  at 
a  specified  time.  Subsection  455.5(2)  of  the  Code  requires  the  summons  to  be 
personally  served  on  the  young  person,  or  if  he  cannot  conveniently  be  found, 
it  may  be  left  for  him  at  his  last  or  usual  place  of  residence  with  a  person 
who  appears  to  be  at  least  sixteen  years  of  age.  A  summons  may  be  in  Form  16. 

A  warrant  for  the  arrest  of  the  young  person  may  be  issued  if  he 
refuses  to  comply  with  the  summons;  the  judge  may  initially  issue  a  warrant 
instead  of  a  summons  if  he  is  satisfied  on  "reasonable  and  probable  grounds... 
that  it  is  necessary  in  the  public  interest"  (Criminal  Code  s.  455.3(4)),  for 
example  to  ensure  his  attendance.  If  a  young  person  is  arrested  pursuant  to  a 
warrant  issued  under  s.  33  of  the  Y.O.A. ,  the  provisions  of  s.  453.1  of  the 

Code,  governing  release  by  the  officer  in  charge  of  the  police  station  where 

the  young  person  is  brought,  are  applicable  provided  the  warrant  has  been 
endorsed  in  accordance  with  subs.  455.3(6)  of  the  Code.  If  it  is  necessary  to 
detain  the  young  person  in  custody  pending  a  review,  such  detention  must  be  in 
accordance  with  the  provisions  of  ss.  7  and  8  of  the  Y.O.A. ,  requiring 
detention  separate  from  adults,  except  under  unusual  circumstances.  A  warrant 
issued  under  subs.  33(1)  may  be  in  Form  17.  Any  summons  or  warrant  issued 
pursuant  to  subs.  33(1)  must  comply  with  subs.  11(9)  and  include  a  statement 
that  the  young  person  has  a  right  to  be  represented  by  counsel. 

If  the  young  person  is  already  in  custody  prior  to  a  s.  33  review,  an 
order  may  be  made  pursuant  to  s.  460  of  the  Code  by  the  youth  court  judge, 

ordering  his  custodians  to  bring  the  young  person  before  the  court  for  the 

review. 

An  application  for  as.  33  review  may  be  made  at  any  time  before  the 
expiration  of  the  disposition,  or  within  six  months  thereafter. 

Progress  Report:  s.  33(2) 

Subsection  33(2)  adopts  the  provisions  of  subss.  28(7)  to  (10)  with 
regard  to  progress  reports.  A  progress  report  must  be  prepared  and  submitted 
to  the  youth  court  before  a  decision  is  made  on  a  s.  33  review.  Except  with 
leave  of  the  court,  the  report  must  be  in  writing.  Generally  the  young  person, 
his  counsel,  the  prosecutor,  and  a  parent  attending  the  proceedings  will 
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receive  a  copy  of  the  report.  The  parties  generally  have  a  right  to 

cross-examine  the  maker  of  the  report.  Statements  made  by  a  young  person  "in 
the  course  of  the  preparation"  of  a  progress  report  are  not  admissible  "in 
evidence  against  him  in  any  civil  or  criminal  proceedings  except  in  proceedings 
under  section  16  or  20  or  sections  28  to  32":  see  subs.  14(10),  adopted 
through  subs.  28(10).  The  purpose  of  subs.  14(10)  is  to  promote  the  confidence 
of  the  young  person  and  ensure  his  cooperation  in  the  process  of  preparing  the 
progress  report.  The  statements  made  by  the  young  person  are  not  to  be 

"admissible  in  evidence  against  him."  It  is  submitted  that  in  the  context  of 
s.  33,  this  means  a  statement  made  by  the  young  person  cannot  be  used  to  prove 
that  the  young  person  wilfully  failed  or  refused  to  comply  with  a  disposition, 
or  escaped  or  attenpted  to  escape  custody.  It  is,  however,  submitted  that  if  a 
court  is  satisfied  that  such  a  breach  occurred,  then  the  court  can  use  the 
statements  of  the  young  person  for  the  purpose  of  deciding  on  an  appropriate 

course  of  action,  as  subs.  33(6)  allows  the  court  to  make  "any  new  disposition 

listed  in  section  20  that  the  court  considers  appropriate."  It  is  submitted 
that  such  statements  would  then  be  admissible  in  accordance  with  s.  20,  not  s. 
33.  If  such  use  could  not  be  made  of  the  statements  of  the  young  person,  it 
would  effectively  reduce  the  value  of  any  interview  with  the  young  person  for 
the  purpose  of  preparing  a  progress  report  for  the  s.  33  hearing,  and  would  be 
taking  an  unnecessarily  broad  view  of  the  meaning  of  the  phrase  "admissible  in 
evidence  against  him." 

Notice;  s.  33(2) , (4) , (5)  &  (6) 

Pursuant  to  subss.  33(3)  &  (4),  notice  of  a  review  hearing  must  be 
given  in  accordance  with  the  rules  of  court;  if  the  rules  of  court  do  not 
specify  any  notice  requirements,  a  minimum  of  five  clear  days  notice  must  be 
given  in  writing.  Notice  must  go  to  the  young  person's  parents,  the  Attorney 
General  or  his  agent,  and  the  provincial  director;  it  would  seem  that  notice 
should  be  given  to  all  parents  within  the  Act's  definition  of  "parent,"  unless 
further  direction  is  given  by  the  court  (see  subs.  28(16)).  If  the  provincial 
director  brings  the  application  for  review,  he  is  responsible  under  subs.  33(3) 
to  see  that  notice  is  given  to  the  parents  and  the  Attorney  General  or  his 
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agent.  Conversely,  if  the  application  is  brought  by  the  Attorney  General,  it 
is  his  responsibility  to  ensure  that  notice  is  given  pursuant  to  subs.  33(4)  to 
the  young  person's  parents  and  the  provincial  director  or  his  delegate. 

Subsections  28(13)  to  (16)  are  also  made  applicable  to  review  under 
s.  33  by  subs.  33(5).  Notice  to  parents  must  include  a  statement  of  the  young 
person's  right  to  counsel;  notice  may  be  served  personally  or  sent  by 
registered  mail.  The  right  to  notice  may  be  waived.  Where  notice  has  not  been 
given  in  accordance  with  the  Act,  the  youth  court  may  order  an  adjournment  so 
that  notice  may  be  given  as  directed,  or  the  court  may  dispense  with  notice 
altogether  (subs.  28(16)).  Notice  to  a  parent,  the  Attorney  General  or  his 
agent,  the  provincial  director  or  his  delegate,  or  any  other  person  may  be  in 
Form  12.  See  discussion  of  subss.  28(13)  to  (16)  for  further  comments. 

The  young  person  will  receive  notice  of  the  proceedings  pursuant  to  a 
summons  or  warrant  issued  under  subs.  33(1). 

Decision  of  the  youth  court:  s.  33 (6), (7)  &  (8) 

When  a  youth  court  conducts  a  review  under  s.  33,  it  has  an 
obligation  to  afford  the  young  person,  his  parents,  the  Attorney  General  or  his 
agent,  and  the  provincial  director  or  his  agent,  "an  opportunity  to  be  heard" 
(subs.  33(6)).  The  court  has  a  duty  under  s.  11  to  advise  the  young  person  of 
his  right  to  obtain  counsel,  give  the  young  person  a  reasonable  opportunity  to 
obtain  counsel,  and,  if  the  young  person  wishes  to  obtain  counsel  but  is  unable 
to  do  so,  either  on  his  own  or  through  a  legal  aid  or  assistance  program,  must 
direct  that  counsel  be  appointed  to  represent  the  young  person  under  subs. 
11(4). 

Subsection  33(6)  requires  that  before*  varying  a  disposition  or  raking 
a  new  one  under  s.  20,  the  court  must  be  satisfied  "beyond  a  reasonable  doubt" 
that  the  young  person  has  wilfully  failed  or  refused  to  comply  with  the 
disposition  of  any  term  or  condition  thereof,  or  if  committed  to  custody  has 
escaped  or  attempted  to  escape  custody.  The  Y.O.A.  does  not 
specify  what  type  of  hearing  must  be  conducted  under  subs.  33(6).  It  is 
submitted,  however,  that  in  general  the  rules  of  evidence  and  procedure  which 
are  applicable  at  trial  should  govern  the  proceedings.  This  view  follows  from 
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a  consideration  of  the  consequences  of  the  proceedings,  from  the  fact  that  a 
s.  33  review  may  take  place  instead  of  charges  under  the  Criminal  Code  (ss.  132 
or  133)  or  that  as.  33  review  may  occur  in  the  place  of  charges  under  various 
provisions  of  Part  XX  of  the  Code.  In  addition,  the  nature  of  the  standard  of 
proof  specified  in  subs.  33(6)  is  "proof  beyond  a  reasonable  doubt,"  the 
criminal  standard  of  proof.  Thus  the  onus  should  be  on  the  prosecution  to 
prove  its  case;  the  prosecution  may  be  conducted  by  the  Attorney  General  or  his 
agent,  or  the  provincial  director  or  his  agent.  It  is  submitted  that  the  young 
person  should  not  be  compelled  to  give  evidence  against  himself  at  this  stage 
of  the  proceeding,  although  he  should,  of  course,  have  the  right  to  testify  and 
call  witnesses.  Witnesses  should  give  evidence  under  oath  and  should  be 
subject  to  cross-examination.  Evidence  should  be  taken  in  accordance  with  the 
rules  of  evidence  applicable  for  trials. 

A  s.  33  review  must  be  based  on  a  wilful  failure  or  refusal  to  comply 
with  a  disposition  or  an  escape  or  attempted  escape  frcm  custody.  A  failure  or 
refusal  to  conply  with  a  disposition  could  arise  out  of  a  refusal  to  pay  a 
fine,  or  a  breach  of  the  terms  of  probation.  It  may  be  argued  that  if  a  young 
person  is  placed  in  open  custody,  and  wilfully  refuses  to  follow  the  rules 
governing  the  facility  in  which  he  is  placed,  this  may  constitute  a  violation 
of  para.  33(6) (a).  A  breach  of  the  terms  of  a  temporary  release  granted  under 
s.  35  of  the  Y.O.A. ,  for  example,  by  failing  to  return  to  custody  when 
required,  would  probably  constitute  a  violation  of  para.  33(6) (a),  rather  than 
paragraph  33(6) (b),  as  it  would  not  constitute  an  "escape." 

If  the  court  is  satisfied  beyond  a  reasonable  doubt  that  one  of  the 
conditions  of  paras.  33(6) (a)  or  (b)  has  occurred,  it  may  "vary  the  disposition 
or  make  any  new  disposition  in  section  20  that  the  court  considers 
appropriate";  the  court  may  also  decide  to  confirm  the  original  disposition. 
It  is  submitted  that  at  this  stage  of  a  s.  33  review,  the  youth  court  can 
modify  its  procedure  and  generally  adopt  the  procedure  applicable  at  a 
disposition  hearing  under  s.  20.  Thus,  at  this  stage  it  is  appropriate  for  the 
court  to  give  the  parents  an  opportunity  to  be  heard,  and  the  court  may  receive 
the  progress  report  (see  comments  above  about  subs.  33(2)  concerning  progress 
reports ) . 
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If  the  court  is  not  satisfied  beyond  a  reasonable  doubt  that  the 
young  person  has  violated  paras.  33(6)  (a)  or  (b),  the  information  must  be 
dismissed.  The  young  person  will  continue  with  the  original  disposition, 
though  the  judge  may  make  some  informal  remarks  to  the  young  person,  just  as  he 
could  do  if  the  young  person  were  required  to  appear  under  para.  23(1)  (b).  If 
the  court  is  satisfied  a  violation  has  occurred,  it  has  a  broad  discretion  to 
vary  the  original  disposition.  A  custodial  disposition  made  under  subs.  33(6) 
is  limited  to  a  maximum  of  six  months  under  subs.  33(7),  whether  the 
disposition  is  a  new  committal  to  custody  or  in  addition  to  an  original 
committal.  Subsection  33(8)  allows  the  court  to  commit  a  young  person 
to  custody  under  s.  33  and  postpone  the  performance  of  any  other  disposition, 
such  as  a  period  of  probation,  until  the  expiration  of  the  period  of  custody. 

In  reviewing  a  disposition  under  s.  33,  a  court  might  conceivably 
order  a  less  onerous  disposition.  For  example,  a  court  might  be  satisfied 
beyond  a  reasonable  doubt  that  a  young  person  committed  a  minor  breach  of  a 
term  of  probation,  but  on  balance  is  of  the  view  that  the  period  of  probation 
should  be  reduced  or  terminated;  the  court  has  discretion  to  do  this  under  s. 
33. 


Prevention  of  double  jeopardy:  s.  33(9) 

Prison  breach  and  escape  frcm  lawful  custody  are  punishable  under 
ss.  132  and  133  of  the  Criminal  Code.  Subsection  33(9)  makes  clear  that  the 
Crown  must  elect  whether  to  prosecute  a  young  person  under  the  Code  or  to 
proceed  with  review  under  s.  33:  the  young  person  may  not  be  subject  to  both 
provisions  because  that  amounts  to  double  jeopardy.  A  prosecution  under  ss. 
132  or  133  of  the  Code  could  be  initiated  either  by  the  Crown  or  by  a  private 
prosecutor;  for  example,  the  provincial  director  could  start  proceedings  under 
the  Code  provisions,  if  he  so  desired,  if  no  charges  were  laid  by  the  Crcv/n. 

A  young  person  who  fails  to  comply  with  a  non-custodial  disposition 
can  only  be  dealt  with  under  the  Y.O.A. ,  by  means  of  s.  32  and  where  the 
default  is  wilful,  by  s.  33.  Subsection  20(8)  of  the  Y.O.A.  provides  that  Part 
XX  of  the  Criminal  Code,  Vvhich  governs  punishments,  fines,  probation  and  other 
sentences  in  regard  to  adult  offenders,  does  not  apply  to  proceedings  under  the 
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Y.O.A.  Hence,  a  failure  to  pay  a  fine,  a  breach  of  probation  and  other 
failures  to  comply  with  non-custodial  dispositions  made  under  the  Y.O.A. ,  can 
only  be  dealt  with  under  that  Act. 

Appeals;  s.  33(10) 

Subsection  33(10)  permits  an  appeal  from  a  disposition  made  under  s. 
33  as  if  it  were  a  disposition  under  s.  20  for  an  offence  punishable  on 
summary  conviction.  A  general  right  to  appeal  frcrn  a  finding  of  guilt,  an 
order  dismissing  an  information,  or  a  disposition  made  under  s.  20,  is  provided 
for  in  s.  27  of  the  Y.O.A.  An  appeal  from  a  disposition  made  pursuant  to  s.  33 
is  provided  for  specifically  in  subs.  33(10).  By  way  of  contrast,  no  right  of 
appeal  is  given  with  respect  to  dispositions  made  pursuant  to  ss.  28-32  (see 
subs.  27(6)),  as  only  s.  33  allows  a  disposition  more  onerous  than  the  original 
disposition. 

It  is  also  submitted  that  the  young  person  may  rely  on  s.  27  to 
appeal  the  finding  that  he  has  wilfully  failed  or  refused  to  comply  with  a 
disposition,  or  escaped  or  attempted  to  escape  custody,  and  the  prosecutor  may 
appeal  a  dismissal  of  the  information.  The  terms  "finding  of  guilt"  and  "order 
dismissing  the  information"  in  subs.  27(1),  seem  to  apply  to  this  type  of 
finding.  Furthermore,  it  should  be  noted  that  the  exclusion  contained  in 
subs.  27(6)  relates  only  to  the  reviews  under  ss.  28-32,  thereby  clearly 
inplying  that  s.  27  applies  to  a  review  under  s.  33. 

In  view  of  the  maximum  disposition  and  subss.  33(10)  and  27(2),  it  is 
suggested  that  any  appeal  of  the  finding  of  the  court  be  treated  as  an  appeal 
frcm  a  conviction  of  a  summary  conviction  offence. 

Forms:  s.  33(11), (12)  &  (13) 


A  disposition  made  in  accordance  with  subs.  33(6)  may  be  in  Form  13 
(see  p.  236).  A  summons  may  be  in  Form  16  (see  p.  261).  A  warrant  may  be  in 
Form  17  (see  p.  263).  An  information  may  be  in  Form  18.  See  the  sample  Form 
18  on  the  following  page. 
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SAMPLE  FORM 


FORM  18 

THE  YOCNG  OFFENDERS  ACT 
IN  THE  YOUTH  COURT  FOR  ONTARIO 


INFORMATION 


Canada 

Province  of  Ontario 
County  of  Queens 

This  is  the  information  of  Janet  Carter  ,  of  The  Department 
of  Youth  Services  ,  being  a  delegate  of  the  provincial  director,  hereinafter 
Ccd led  the  informant: 

The  informant  says  that  she  has  reasonable  and  probable  grounds  to 
believe  and  does  believe  that  Cqvid  Smith  of,  25  First  Avenue,  Any town, 
Ontario  ,  a  young  person  within  meaning  of  the  Young  Offenders  Act,  wilfully 
failed  to  or  refused  to  comply  with  a  disposition  of  the  Youth  Court  ordered  on 
the  8th  day  of  July  19  82  ,  or  with  a  term  or  condition  thereof, 

as  follows: 

1.  that  David  Smith  has  failed  to  report  to  Janet  Carter,  the  youth 

worker  assigned  to  his  case  on  the  first  Monday  of  October  1982, 
and  November  1982  as  required  by  condition  prescribed  in  the 
probation  order  dated  8  July  1982;  and 

2.  that  David  Smith  has  failed  to  attend  Sir  John  A.  MacDonald  High 
School  during  the  months  of  October  and  November  of  1982,  as 
required  by  condition  prescribed  in  the  probation  order  dated  8 
July  1982;  and 

3.  that  David  Smith  has  failed  to  perform  the  community  service  as 

ordered  by  the  Youth  Court  in  the  order  dated  8  July,  1982. 


Sworn  before  me  this  15th  ) 

day  of  December  19  82  )  "Janet  Carter" 

at  Anytown  in  the  )  . . . 

Province  of  Ontario.  )  Informant 


"Susan  A.  Barber" 


A  Justice  of  the  Peace  in  and 

for  the  County  of  Queens 
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Disposition  on  Review:  s.  34 


Section  34 


34.  Sections  20  to  26  apply  to  dispositions  on  review.  Subject  to 
section  28  to  3^,  subsections  20(2)  to  (8)  and  sections  21  to  26 
apply,  with  such  modifications  as  the  circumstances  require,  in 
respect  of  dispositions  made  under  sections  28  to  33. 


Section  34  provides  that  the  dispositions  imposed  as  a  result  of  a 
review  under  ss.  28  to  33  are  subject  to  the  same  limitations  and  conditions 
that  apply  to  original  dispositions  as  a  result  of  subss.  20(2)  to  (8)  and  ss. 
21  to  26.  For  example,  where  a  young  person  is  released  fron  custody  pursuant 
to  s.  29  and  placed  on  probation,  the  mandatory  terms  set  out  in  subs.  23(1) 
apply  to  the  probation  order,  as  well  as  any  other  terms  the  judge  chooses  to 
impose  under  subs.  23(2).  The  new  disposition  rrtay  not  exceed  the  nraximum 
duration  of  disposition  prescribed  by  subs.  20(3).  See  the  earlier  discussion 
of  ss.  20-26. 
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Introduction 


Legislation  governing  adults  in  correctional  facilities  allows  for 
temporary  release  programs:  see  s.  26  of  the  Penitentiaries  Act,  R.S.C.  1970, 
c.  P-6,  permitting  temporary  releases,  and  the  similar  provisions  enacted  in 
s.  36  of  the  Prisons  and  Reformatories  Act,  R.S.C.  1970,  c.  P-21.  Day  parole 
is  permitted  under  the  Parole  Act,  R.S.C.  1970,  c.  P-2.  Provincial  legislation 
in  most  provinces  allows  adults  confined  in  provincial  correctional 
institutions  to  enjoy  the  same  privileges.  The  Y.O.A.  contains  equivalent 
provisions  for  the  temporary  release  of  young  persons  for  limited  periods  of 
time.  The  young  person  may  be  released  for  up  to  15  days  for  medical, 
compassionate  or  humanitarian  reasons,  or  for  the  purpose  of  rehabilitation  or 
re-integration  into  the  community.  Release  for  a  specified  number  of  hours  on 
a  daily  basis  is  also  provided  for  so  that  the  young  person  may  work,  attend 
school,  or  participate  in  a  training  program. 

The  specific  provisions  for  temporary  release  in  the  Y.O.A.  are  new 
to  the  juvenile  corrections  system;  the  J.D.A.  gave  the  authority  to  determine 
the  terms  of  the  young  person's  committal  to  the  provinces.  In  many  places, 
some  form  of  temporary  release  has  in  fact  been  used  by  provincial 
authorities.  By  virtue  of  s.  35,  temporary  release  for  young  offenders  has  new 
received  legislative  sanction. 

Temporary  release  is  a  non-judicial  process.  The  person  responsible 
for  the  program  is  the  provincial  director;  the  circumstances  in  which  release 
is  available  are  set  out  in  s.  35.  Unless  policy  directives  are  issued  to 
define  in  greater  detail  when  temporary  release  is  available,  each  case  will  be 
considered  and  assessed  on  it  cwn  merits.  Additional  policy  restrictions  oould 
include  a  minimum  time  spent  in  custody  before  eligibility  for  release  and 
limits  cn  the  number  of  temporary  leaves  per  person. 

Section  35 


35.(1)  Temporary  absence  or  day  release.  The  provincial  director 
of  a  province  or  his  delegate  may,  subject  to  any  terms  or  conditions 
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that  he  considers  desirable,  authorize  a  young  person  committed  to 
custody  in  the  province  pursuant  to  a  disposition  made  under  this  Act 

(a)  to  be  temporarily  released  for  a  period  not  exceeding 
fifteen  days  where,  in  his  opinion,  it  is  necessary  car  desirable 
that  the  young  person  be  absent,  with  or  without  escort,  for 
medical,  compassionate  or  humanitarian  reasons  or  for  the 
purpose  of  rehabilitating  the  young  person  or  re-integrating  him 
into  the  community;  or 

(b)  to  be  released  from  custody  on  such  days  and  during  such 
hours  as  he  specifies  in  order  that  the  young  person  may 

(i)  attend  school  or  ary  other  educational  or  training 
institution, 

(ii)  obtain  or  continue  employment  or  perform  domestic  or 
duties  required  by  the  young  person's  family,  or 

(iii)  participate  in  a  program  specified  by  him  that,  in  his 
opinion,  will  enable  the  young  person  to  better  carry  out 
his  employment  or  improve  his  education  or  training. 

(2)  Limitation.  A  young  person  who  is  released  from  custody 
pursuant  to  subsection  (1)  shall  be  released  only  for  such  periods  of 
time  as  are  necessary  to  attain  the  purpose  for  which  the  young 
person  is  released. 

(3)  Revocation  of  authorization  for  release.  The  provincial 
director  of  a  province  or  his  delegate  may,  at  any  time,  revoke  an 
authorization  node  under  subsection  (1). 

(4)  Arrest  and  return  to  custody.  Where  the  provincial  director  or 
his  delegate  revokes  an  authorization  for  a  young  person  to  be 
released  from  custody  under  subsection  (3)  or  where  a  young  person 
fails  to  comply  with  any  term  or  condition  of  his  release  from 
custody  under  this  section,  the  young  person  may  be  arrested  without 
warrant  and  returned  to  custody. 

(5)  Prohibition.  A  young  person  who  has  been  committed  to  custody 
under  this  Act  shall  not  be  released  from  custody  before  the 
expiration  of  the  period  of  his  custody  except  in  accordance  with 
subsection  (1)  unless  the  release  is  ordered  under  sections  28  to  33 
or  otherwise  according  to  law  by  a  court  of  competent  jurisdiction. 


Temporary  absence  and  day  release:  s.  35(1), (2)  &  (3) 

The  provincial  director  or  his  delegate  is  authorized  by  subs.  35(1) 
to  release  a  young  person  frcm  custody  for  a  temporary  absence  or  day  release. 
There  is  no  right  to  temporary  absence;  it  is  an  administrative  natter,  and 
there  is  no  recourse  to  the  courts  if  it  is  not  granted.  Temporary  release 
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includes  a  release  of  up  to  fifteen  days,  without  the  young  person  returning  to 
custody  at  night.  Day  release  may  be  for  such  part  of  a  day  as  the 
circumstances  require. 

Under  para.  35(1) (a),  a  young  person  may  be  released  temporarily  for 
up  to  fifteen  days,  where,  in  the  provincial  director's  opinion,  it  is 
necessary  or  desirable  to  release  the  young  person  "for  medical,  compass ionate 
or  humanitarian  reasons,  or  for  the  purpose  of  rehabilitating  the  young  person 
or  re-integrating  him  into  the  community."  Release  under  para.  35(1) (a)  would 
be  appropriate  for  a  funeral,  where  the  young  person  needs  medical  treatment, 
or  to  prepare  the  young  person  for  the  end  of  his  custodial  term.  Temporary 
release  may  be  with  or  without  an  escort. 

Day  release,  governed  by  para.  35(1) (b),  allows  for  release  of  a 
young  person  "on  such  days  and  during  such  hours"  as  the  provincial  director 
specifies.  Such  day  release  may  be  for  the  purpose  of  allowing  the  young 
person  to  attend  "school  or  any  other  educational  or  training  institution." 
It  may  also  be  to  allow  a  young  person  to  "obtain  or  continue  employment"  or  to 
"perform  domestic  or  other  duties  required  by  the  young  person's  family";  this 
last  category  might  including  caring  for  young  siblings,  or  a  child  or  an 
elderly  relative,  or  working  on  a  family  farm.  Day  release  may  also  be  granted 
to  allow  a  young  person  to  participate  in  a  program  to  improve  the  employment, 
education  or  training  prospects  of  the  young  person.  There  is  no  legislative 
provision  for  providing  an  escort  for  a  young  person  on  day  release.  Although 
theoretically  an  escort  might  be  provided,  it  is  felt  that  a  young  person  who 
requires  an  escort  is  not  ready  for  day  release. 

Subsection  35(1)  allows  the  imposition  of  any  "terms  or  conditions" 
considered  desirable  in  regard  to  temporary  absence  or  day  release.  for 
example,  the  young  person  could  be  restricted  as  to  his  method  of  travel  , 
required  not  to  associate  with  certain  persons  outside  the  custodial  facility 
and  prohibited  from  consuming  drugs  or  alcohol;  in  regard  to  temporary  absence, 
a  young  person  might  be  required  to  report  to  a  local  police  station. 

Subsection  35(1)  applies  to  all  young  persons  serving  a  custodial 
disposition  under  the  Y.Q.A. ,  whether  the  young  person  is  detained  in  custody 
in  open  or  secure  facilities  for  young  persons,  or  whether  an  order  has  boon 
made  under  subs.  24(14)  of  the  Y.Q.A.  to  place  the  young  person  in  a  provincial 
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correctional  facility  for  adults.  Subsection  24(14)  expressly  provides  that  a 
younq  person  so  transferred  remains  subject  to  the  Y.O.A. ;  hence  the  temporary 
release  provisions  of  the  Y.O.A.  would  apply. 

Subsection  35(2)  provides  that  the  young  person  is  to  be  at  liberty 
only  "for  such  periods  of  time  as  are  necessary  to  attain  the  purpose  for  which 
the  young  person  is  released."  Although  there  are  no  restrictions  on  the 
granting  of  nultiple  continuous  temporary  absence  permits,  there  is  no  reason 
to  believe  that  the  authorities  would  abuse  these  provisions.  If  permanent 
release  of  the  young  person  was  desired,  the  provincial  director  may  use  s.  29 
of  the  Y.O.A.  to  recommend  the  release  of  the  young  person  froa  custody  and  his 
placement  on  probation.  Ihe  review  provisions  of  s.  28  are  also  available  to 
the  provincial  director,  as  well  as  to  the  young  person,  his  parents  and  the 
Attorney  General. 

With  the  exception  of  these  provisions  for  temporary  release,  young 
persons  are  not  to  be  released  from  custody  under  the  Y.O.A.  unless  released 
pursuant  to  the  review  provisions  of  ss.  28-33  or  "otherwise  according  to  law 
by  a  court  of  competent  jurisdiction." 

Revocation  of  temporary  absence  or  day  release:  s.  35(3)  and  (4) 

According  to  subs.  35(3)  an  authorization  made  under  subs.  35(1)  may 
be  revoked  at  any  time.  If  the  authorization  for  temporary  release  is  revoked, 
or  if  the  young  person  fails  to  comply  with  any  term  or  condition  of  his 
release,  subs.  35(4)  provides  that  the  young  person  may  be  arrested  without 
warrant  and  returned  to  custody. 

A  young  person  absent  from  custody  without  authorization  may  be 
subject  to  prosecution  under  s.  113  of  the  Criminal  Code  for  being  at  large 
without  lawful  excuse.  It  should  first  he  noted  that  the  young  person  must 
have  knowledge  of  the  revocation  of  his  temporary  release  pursuant  to  subs. 
35(3)  before  a  charge  under  para.  133(1) (b)  of  the  Code  will  stand.  Moreover , 

cases  such  as  R. v .  Seymour  (1980),  52  C.C.C.  (2d)  305  (Ont.  C.A.  )  should  be 

noted.  There,  an  adult  released  temtaorarily  frcm  a  provincial  correctional 
institution  was  prosecuted  under  para.  133(1)  (b)  of  the  Code .  In  this  case, 
Seymour  had  been  drinking  in  violation  of  one  of  the  conditions  of  his 
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temporary  release.  Despite  the  provisions  of  the  provincial  enactment 
authorizing  temporary  releases,  Seymour  was  not  convicted;  the  judge  held  that 
it  was  only  a  wilful  breach  of  a  condition  which  shows  an  intention  by  the 
inmate  to  withdraw  himself  from  the  control  (in  the  sense  of  custody)  of  the 
correctional  authorities  that  renders  him  unlawfully  at  large  without  lawful 
excuse. 
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Introduction 


In  the  Declaration  of  Principle,  the  Y.O.A.  recognizes  that  young 
persons  "should  not  in  all  instances  be  held  accountable  in  the  same  manner  or 
suffer  the  same  consequences  for  their  behaviour  as  adults."  Various 
provisions  in  the  Act  provide  for  more  lenient  treatment  of  young  offenders 
than  adults  and  offer  young  persons  special  protections.  It  is  hoped  that 
these  provisions  will  minimize  the  negative  impact  on  young  persons  of  their 
involvement  in  the  juvenile  justice  system.  One  such  provision  is  s.  36  of  the 
Y.O.A. ;  it  provides  that  for  many  purposes,  a  young  person  shall  be  deemed  not 
to  have  been  convicted  upon  completion  of  his  disposition. 

Section  36  is  designed  to  give  the  young  person  an  incentive  to 
complete  his  disposition  and  to  thus  promote  the  rehabilitation  of  the  young 
offender.  In  light  of  a  young  person's  age,  it  is  felt  that  after  completion 
of  his  disposition,  he  should  not  have  his  previous  mistakes  held  against  him; 
this  is  particularly  important  in  regard  to  employment  opportunities,  as 
otherwise  the  young  person  may  be  denied  the  benefit  of  job  experience. 

Section  36  is  not  a  complete  prohibition  on  the  subsequent  use  of  a 
conviction  under  the  Y.O.A.  For  example,  even  after  the  completion  of  a 
disposition,  a  previous  conviction  may  be  used  in  subsequent  transfer 
applications,  disposition  and  sentencing  hearings,  and  bail  applications. 
Section  45  of  the  Y.O.A.  provides  a  nuch  broader  prohibition  against  use  of  a 
previous  conviction  under  the  Y.O.A. .  Section  45  requires  the  destruction  of 
the  young  person's  record  following  a  certain  period  of  time  after  completion 
of  the  disposition,  provided  the  young  person  has  not  subsequently  been 
convicted  of  another  offence.  Section  36  is  available  in  the  interim  between 
completion  of  disposition  and  the  time  when  destruction  is  required  under  s. 
45.  Once  the  provisions  of  s.  45  become  applicable,  subs.  45(5)  provides  that 
for  all  purposes,  a  young  person  shall  be  deemed  not  to  have  committed  the 
offence  and  the  fact  of  previous  conviction  cannot  be  used  for  any  purpose. 
The  requirements  for  destruction  under  s.  45  are  intentionally  more  onerous, 
and  tli us  will  serve  as  a  long-term  incentive  for  the  rehabilitation  of  the 
young  offender. 
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Section  36: 


36.(1)  Effect  of  absolute  discharge  or  termination  of 

dispositions.  Subject  bo  section  12  of  the  Canada  Evidence  Act, 
where  a  young  person  is  found  guilty  of  an  offence,  and 

(a)  a  youth  court  directs  under  paragraph  20(1)  (a)  that  the 
young  person  be  discharged  absolutely,  or 

(b)  all  the  dispositions  made  under  this  Act  in  respect  of  the 
offence  have  ceased  to  have  effect, 

the  young  person  shall  be  deemed  not  to  have  been  found  guilty  or 
convicted  of  the  offence  except  that, 

(c)  the  young  person  may  plead  autrefois  convict  in  respect  of 
any  subsequent  charge  relating  to  the  offence; 

(d )  a  youth  court  may  consider  the  finding  of  guilt  in 
considering  an  application  for  a  transfer  to  ordinary  court 
under  section  16; 

(e)  any  court  or  justice  may  consider  the  finding  of  guilt  in 
considering  an  application  for  judicial  interim  release  or  in 
considering  what  dispositions  to  make  or  .sentence  to  inpose  for 
arty  offence;  and 

(f)  the  National  Parole  Board  or  any  provincial  parole  board  may 
consider  the  finding  of  guilt  in  considering  an  application  for 
parole. 


(2)  Disqualifications  removed.  For  greater  certainty  and  without 

restricting  the  generality  of  .subsection  (1),  an  absolute  discharge 
under  paragraph  20(1)  (a)  or  the  termination  cf  all  dispositions  in 
respect  of  an  offence  for  which  a  young  person  is  found  guilty 
removes  any  disqualification  in  respect  of  the  offence  to  vfiich  the 
young  person  is  subject  pursuant  to  any  Act  of  Parliament  by  reason 
of  a  conviction. 

(3)  Applications  for  employment.  No  application  form  for  or 
relating  to 

(a)  employment  in  any  department,  as  defined  in  section  2  of  the 
Financial  Administration  Act, 

(b)  employment  by  any  Crown  corporation  as  defined  in  Part  VIII 
of  the  Financial  Administration  Act, 

(c)  enrolment  in  the  Canadian  Forces,  or 

(d)  employment  on  or  in  connection  with  the  operation  of  any 
work,  undertaking  or  business  that  is  within  the  legislative 
authority  of  the  Parliament  of  Canada, 
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shall  contain  any  question  that  by  its  terns  requires  the  applicant 
to  disclose  that  he  has  been  charged  with  or  found  guilty  of  an 
offence  in  respect  of  vhich  he  has,  trader  this  Act,  been  discharged 
or  has  completed  all  the  dispositions. 

(4)  Punishment.  Any  person  ibo  uses  or  authorizes  the  use  of  an 
application  form  in  contravention  of  subsection  (3)  is  guilty  of  an 
offence  punishable  on  summary  conviction. 

( 5)  Finding  of  guilt  not  a  previous  conviction.  A  finding  of  guilt 
under-  this  Act  is  not  a  previous  conviction  for  the  purposes  of  any 
offence  under  any  Act  of  Parliament  for  %Jhich  a  greater  punishment  is 
prescribed  by  reason  of  previous  convictions. 


Effect  of  discharge  or  termination  of  disposition:  s.  36(1)  &  (2) 


Where  the  youth  court  gives  an  absolute  discharge  or  imposes  a 
disposition  and  it  has  been  completed,  the  young  person  is  deemed  by  subs. 
36(1)  "not  to  have  been  found  guilty  or  convicted  of  the  offence."  The  effect 
of  this  provision  is  limited  by  the  exceptions  included  in  subs.  36(1). 

The  first  exception  set  out  in  subs.  36(1)  applies  to  preserve  the 
effect  of  s.  1 2  of  the  Canada  Evidence  Act,  which  provides  that  if  a  person 
testifies  at  his  own  trial  or  at  the  trial  of  another  person,  he  may  be 

questioned  regarding  previous  convictions  under  the  Y.O.A.  This  provision  is 
in  accordance  with  the  decision  of  the  Supreme  Court  of  Canada  in  Morris  v.  The 

Queen,  [1979]  1  S.C.R.  405,  6  C.R.  (3d)  36,  43  C.C.C.  (2d)  129,  91  D.L.R.  (3d) 

161,  23  N.R.  109  (S.C.C.)  which  held  that  the  cross-examination  of  a  witness  on 
his  record  as  a  juvenile  was  admissible  in  evidence  under  s.  1 2  of  the  Canada 
Evidence  Act  for  the  purpose  of  establishing  or  attacking  credibility.  It 

should  be  noted,  however,  that  when  the  s.  45  provisions  for  destruction  of  the 
young  person's  record  come  into  effect,  he  is  deemed  not  to  have  committed  the 
offence.  If  questioned  about  his  record  during  court  proceedings  pursuant  to 
s.  12  of  the  Canada  Evidence  Act ,  he  may  properly  deny  a  conviction  under  the 
Y.O.A. ,  once  the  record  is  required  to  be  destroyed  under  s.  45. 

Subsection  36(1)  provides  for  the  use  of  a  conviction  inder  the 
Y.O.A.  in  judicial  and  other  proceedings.  Paragraph  36(1 )(c)  allows  the  young 
person  to  enter  a  special  plea  of  autrefois  convict  based  on  the  conviction  for 
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an  offence  for  which  he  has  completed  the  disposition  or  received  an  absolute 
discharge;  this  special  plea  prevents  the  young  person  from  being  twice 
convicted  of  the  same  offence  (see  s.  535  of  the  Criminal  Code) .  In  view  of 
the  Canadian  Charter  of  Rights  and  Freedoms,  para.  11(h),  providing  that  if  a 
person  has  been  found  guilty  of  an  offence  and  punished,  he  shall  not  be  tried 
for  it  again,  it  also  seems  that  a  young  person  could  use  the  conviction  as  the 
basis  of  the  common  law  defence  of  res  judicata  ("the  issue  has  been  decided"), 
which  technically  is  somewhat  broader  than  autrefois  convict  (see  Kienapple  v. 
The  Queen,  [1975]  1  S.C.R.  729,  15  C.C.C.  (2d)  524,  26  C.R.N.S.  1,  1  N.R.  322, 
44  D.L.R.  (3d)  351). 

Paragraph  36(1) (d)  provides  that  in  considering  an  application  to 
transfer  the  young  person  to  ordinary  court  under  s.  16  of  the  Y.O.A. ,  the 
deeming  provision  is  of  no  effect;  the  youth  court  may  consider  the  previous 
conviction.  Under  para.  36(1) (e),  the  finding  of  guilt  may  also  be  considered 
during  a  court's  consideration  of  an  application  for  judicial  interim  release 
(whether  a  young  person  or  adult),  before  the  inposition  of  disposition  under 
the  Y.O.A. ,  or  before  the  inposition  of  sentence  in  ordinary  court.  See, 
however,  subs.  36(5)  of  the  Y.O.A.  which  provides  that  a  finding  of  guilt  is 
not  to  be  treated  as  a  previous  conviction  for  the  purpose  of  any  offence  for 
which  a  greater  punishment  is  automatically  prescritei  by  reason  of  a  previous 
conviction.  Under  paragraph  36(1)  (f),  the  National  Parole  Board  or  any 
provincial  parole  board  may  consider  the  finding  of  guilt  in  considering  an 
application  for  parole,  which  may  be  made  after  the  young  person  becomes  an 
adult.  To  facilitate  subsequent  use  of  a  record,  a  court  pursuant  to  paras. 
40(3)  (f)  and  (g),  and  a  parole  board  pursuant  to  para.  40(3)(d),  are  given 
access  to  the  younq  person's  record  on  request. 

Subsection  36(2)  of  the  Y.O.A.  confirms  that  the  effect  of  subs. 

36(1)  is  to  ensure  that  even  after  an  absolute  discharge  or  the  completion  of 

\ 

all  dispositions,  a  young  person  is  not  to  suffer  "any  disqualification  in 
respect  of  the  offence  to  which  the  young  ; xjrson  is  subject  pursuant  to  any  Act 
of  Parliament  \y  reason  of  a  conviction."  An  example  of  a  disqualification  to 
which  a  young  person  would  be  subject  if  this  provision  was  not  included  in  the 
Y.O.A.  is  found  in  subs.  682(3)  of  the  Criminal  Code,  uhich  disqualifies 
persons  convicted  of  certain  offences  from  contracting  with  the  Crcwn. 
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Employment  appl  icat ions :  s .  36(3)  &  ( 4 ) 

Subsection  36(3)  of  the  Y.O.A.  protects  young  persons  hy  prohibiting 
specified  employers  from  asking  certain  questions  on  job  applications  that 
relate  to  past  involvement  in  proceedings  under  the  Y.O.A.  This  should  ensure 
that  a  person's  opportunities  for  finding  employment  are  not  hindered  by 
previous  involvement  in  the  juvenile  justice  system.  Subsection  36(3)  provides 
that  the  application  forms  concerning  specified  employment  shall  not  contain 
"any  question  that  by  its  terms  requires  the  applicant  to  disclose  that  he  has 
been  charged  with  or  found  guilty  of  an  offence"  under  the  Y.O.A. ,  in  respect 
of  which  he  has  received  an  absolute  discharge  or  completed  all  dispositions. 
The  prohibition  of  subs.  36(3)  governs  applications  concerning  employment  in 
any  federal  department  or  any  federal  Crcwn  corporation,  or  for  "employment  on 
or  in  connection  with  the  operation  of  any  work,  undertaking  or  business  that 
is  within  the  legislative  authority  of  the  Parliament  of  Canada";  this  last 
category  extends  to  railways,  banks  and  all  other  enterprises  within  federal 
jurisdiction.  The  prohibition  of  subs.  36(3)  also  applies  to  application  forms 
for  enrolment  in  the  Canadian  Forces. 

The  federal  government  lacks  the  legislative  authority  to  forbid  the 
disclosure  of  a  conviction  under  the  Y.O.A.  on  application  forms  for  employment 
in  enterprises  outside  the  federal  jurisdiction.  Provincial  governments  and 
enterprises  within  the  provincial  jurisdiction  may  continue  to  ask  such 
questions,  unless  provinces  enact  similar  provisions. 

The  penalty  for  requiring  disclosure  contrary  to  s.  36  is  set  out  in 
subs.  36(4);  using  or  authorizing  the  use  of  an  application  form  in 
contravention  of  subs.  36(3)  is  a  summary  conviction  offence.  Punishment  for 
summary  conviction  offences  is  provided  for  in  the  Criminal  Code,  and  is 
currently  six  months  in  jail,  a  S500  fine  or  both. 

Finding  of  guil t  not  a  previous  conviction:  s.  36(5) 

Further  legislative  recognition  of  the  principle  that  a  young 
person's  mistakes  slould  not  le  held  against  him  indefinitely  can  be  found  in 
subs.  36(5),  which  provides  that  a  young  person's  conviction  for  an  offence 
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under  the  Y.O.A.  is  not  a  "previous  conviction"  for  the  purposes  of  any  offence 
under  any  Act  of  Parliament.  For  certain  offences,  the  enacting  legislation 
specifies  that  a  heavier  penalty  must  be  imposed  for  second,  or  later, 
convictions.  For  example,  para.  234(1) (b)  of  the  Criminal  Code  provides  that  a 
person  convicted  of  a  second  offence  of  impaired  driving  is  subject  to  a 
mandatory  minimum  of  fourteen  days  imprisonment,  while  subsequent  impaired 
driving  offences  are  punishable  by  a  minimum  of  at  least  three  months 
imprisonment.  Subsection  36(5)  is  an  example  of  a  situation  where  the  young 
person  is  not  held  as  strictly  accountable  as  an  adult;  in  effect  the  young 
person  may  be  given  a  second  chance. 

Paragraph  36(1) (e)  specifically  allows  a  court  to  make  use  of  a 
previous  conviction  under  the  Y.O.A.  for  the  purpose  of  imposing  a  disposition 
in  youth  court  or  a  sentence  in  ordinary  (adult  court);  the  effect  of  subs. 
36(5)  is  only  to  free  a  court  from  the  mandatory  requirement  of  imposing  a  more 
severe  sanction  if  there  has  been  a  previous  conviction.  Once  a  record  of 
conviction  is  required  to  be  destroyed  in  accordance  with  s.  45,  however,  it 
cannot  be  used  for  any  purpose. 


YOUTH  WORKERS:  SECTION  37 


Introduction 


The  Y.O.A.  creates  a  new  classif ication  of  personnel  within  the 
juvenile  justice  system,  "the  youth  worker."  These  workers  will  perform  many 
of  the  functions  carried  out  by  juvenile  probation  officers  under  ss.  30  and  31 
of  the  J.D.A. 

Section  37 


37.  Duties  of  youth  worker.  The  duties  and  functions  of  a  youth 
worker  in  respect  of  a  young  person  vhose  case  has  been  assigned  to 
him  by  the  provincial  director  or  his  delegate  include 

(«)  where  the  young  person  is  bound  by  a  probation  order  that 
requires  him  to  be  under  supervision,  supervising  the  young 
person  in  oorplying  with  the  conditions  of  the  probation  order 
or  in  carrying  out  any  other  disposition  made  together  with  it; 

(b)  where  the  young  person  is  found  guilty  of  any  offence, 
giving  such  assistance  to  him  as  he  considers  appropriate  up  to 
the  time  the  young  person  is  discharged  or  the  disposition  of 
his  case  terminates; 

(c)  attending  court  when  he  considers  it  advisable  or  vhen 
required  by  the  youth  court  to  be  present; 

(d)  preparing,  at  the  request  of  the  provincial  director  or  his 
delegate,  a  pre-disposition  report  or  a  progress  report;  and 

(e)  performing  such  other  duties  and  functions  as  the  provincial 
director  requires. 


Youth  workers:  s.  37 


According  to  the  definition  in  s.  2  of  the  Y.O.A. ,  youth  workers  are 
"to  perform,  either  generally  or  in  a  specific  case...  any  of  the  duties  or 
functions  of  a  youth  worker  under  this  Act."  A  certain  class  of  persons  may  be 
designated  by  the  province  as  youth  workers;  this  designation  may  be  made  by  an 
Act  of  the  provincial  legislature  or  by  the  Lieutenant  Governor  in  Council 
(provincial  Cabinet)  or  his  delegate.  Persons  not  so  designated  or  appointed 
may  also  qualify  as  a  "youth  worker,"  if  they  are  carrying  out  any  of  the 
duties  or  functions  of  a  youth  worker,  as  the  definition  is  a  functional  one. 

Section  37  of  the  Y.O.A.  outlines  four  specific  tasks  that  may  be 
performed  by  a  youth  worker:  supervising  the  young  person  in  complying  with 
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the  conditions  of  the  probation  order  or  in  carrying  oat  any  other  disposition 
made  in  conjunction  with  the  probation  order;  assisting  the  young  person  until 
his  disposition  has  been  completed;  attending  court  proceedings  "when  he 
considers  it  advisable  or  when  required  by  the  youth  court  to  be  present" ;  and 
preparing  pre-disposition  and  progress  reports.  Section  37  also  authorizes  a 
youth  worker  to  perform  "such  other  duties  and  functions  as  the  provincial 
director  requires." 

Youth  workers  are  provincial  employees;  the  exact  nature  of  their 
duties  may  depend  upon  provincial  directives.  Various  officers  may  act  in  the 
capacity  of  youth  workers  regardless  of  the  title  of  their  positions;  for 

example,  probation  officers  or  child  welfare  workers  may  assume  the 
responsibilities  of  a  youth  worker.  Especially  in  remote  areas,  the  practice 
of  dividing  a  worker's  time  between  other  duties  such  as  supervising  adult 

probationers  or  doing  child  welfare  work,  and  young  offenders  work,  may 

continue  to  be  commonplace.  It  is  not  essential  that  a  yDuth  worker  be 

employed  full  time  in  assisting  young  offenders. 
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Introduction 


Sections  38  and  39  of  the  Y.O.A.  are  designed  to  protect  the  young 
person's  privacy  during  youth  court  proceedings  by  forbidding  publication  of 
information  serving  to  identify  the  young  person  and  by  allowing  exclusion  of 
the  public  from  the  court  in  certain  circumstances.  The  court's  concern  goes 
beyond  privacy,  however,  as  an  exclusionary  order  may  be  made  in  order  to 
protect  the  young  person  from  harm,  or  in  the  interests  of  public  morals,  the 
maintenance  of  order,  or  the  proper  administration  of  justice. 

The  approach  to  the  issue  of  privacy  adopted  in  the  Y.O.A.  differs 
significantly  frcm  that  taken  in  the  Juvenile  Delinquents  Act,  particularly  as 
that  Act  was  interpreted  in  recent  judicial  pronouncements.  Subsection  12(1) 
of  the  J.D.A.  provides  that  trials  shall  take  place  "without  publicity."  In 
C.B.  v.  The  Queen  (1981),  62  C.C.C.  (2d)  107,  24  R.F.L.  (2d)  225,  127  D.L.R. 

(3d)  482  (S.C.C.),  the  Supreme  Court  of  Canada  o/erturned  a  number  of  lower 

court  decisions  and  held  that  subs.  12(1)  of  J.D.A.  means  that  trials  are  to  be 

held  jin  camera.  As  a  result,  reporters  and  other  members  of  the  public  may  not 
attend  trials  involving  J.D.A.  prosecutions.  The  J.D.A.  does  not  give  a  judge 
any  discretion  to  allcw  members  of  the  public  to  attend.  Further  subs.  12(3) 
of  J.D.A.  prohibits  the  publication  of  any  report  revealing  the  identity  of  any 
child  charged  with  a  delinquency,  except  with  special  leave  of  the  court. 

The  Y.O.A.  reverses  the  effect  of  the  Supreme  Court's  decision  in 
C.B.  y.  The  Queen.  The  general  rule  under  the  Y.O.A.  is  that  like  adult 

proceedings,  youth  court  proceedings  are  to  be  open  to  the  public.  Young 
persons  are  to  be  seen  to  be  responsible  for  their  acts,  and  in  this  respect 
these  provisions  are  consistent  with  para.  3(1)  (a)  of  the  Act.  The  shift  from 
in  camera  proceedings  to  open  court  is  considered  both  necessary  and  desirable 
for  a  number  of  reasons,  notably:  to  help  maintain  public  confidence  in  the 
juvenile  justice  system,  to  safeguard  the  rights  of  young  persons  by  conducting 
proceedings  openly,  and  to  foster  community  awareness  and  involvement  in 
juvenile  corrections  and  justice.  However,  in  recognition  of  the  special 
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status  of  young  persons,  under  specified  circumstances,  the  youth  court  judge 
has  a  discretion  to  exclude  the  public  frcm  the  proceedings. 

Specific  provisions  have  been  included  in  the  Y.Q.A.  to  maintain  the 
special  status  of  young  persons  and  to  ensure  that  their  needs  are  not 
jeopardized  by  proceedings  in  open  court.  These  provisions  recognize  that 
young  people  should  not  in  all  instances  be  treated  exactly  as  adults.  Such  is 
the  aim  of  s.  38,  which  forbids  the  publication  of  any  report  of  an  offence  or 
of  proceedings  involving  a  young  person  that  names  or  contains  information 
serving  to  identify  the  young  person  charged  with  the  offence;  this  section 
provides  similar  protection  for  any  young  person  or  child  involved  in  the 
proceedings,  either  as  a  victim  or  a  witness. 


Section  38 


38.(1)  Identity  not  to  be  published.  No  person  shall 
publish  by  any  means  any  report 

(a)  of  an  offence  committed  or  alleged  to  have  been 
committed  by  a  young  person,  unless  an  order  has  been  made 
under  section  16  with  respect  thereto,  or 

(b)  of  a  hearing,  adjudication,  disposition  or  appeal 
concerning  a  young  person  who  committed  or  is  alleged  to 
have  committed  an  offence 

in  which  the  name  of  the  young  person,  a  child  or  a  young  person 
aggrieved  by  the  offence  or  a  child  or  a  young  person  vho 
appeared  as  a  witness  in  connection  with  the  offence,  or  in 
which  ary  information  serving  to  identify  such  young  person  or 
child,  is  disclosed. 

(2)  Contravention.  Every  one  vho  contravenes  subsection  (1) 

(a)  is  guilty  of  an  indictable  offence  and  is  liable  to 
imprisonment  for  not  more  than  two  years;  or 

(b)  is  guilty  of  an  offence  punishable  on  summary 
conviction. 

(3)  Magistrate  has  absolute  jurisdiction  on  indictment. 

Where  an  accused  is  charged  with  an  offence  under  paragraph 
(2)  (a),  a  magistrate  has  absolute  jurisdiction  to  try  the  case 
and  his  jurisdiction  does  not  depend  on  the  consent  of  the 
accused. 
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No  publication  of  identity  :  s.  38(1) 


Subsection  38(1)  provides  that  no  person  shall  publish  any  report  of 
an  offence  committed  by  a  young  person,  which  names  or  in  any  way  identifies 
the  young  person  charged,  or  a  child  (under  12  years  of  age)  or  young  person 
"aggrieved  by  the  offence,"  or  a  child  or  young  person  appearing  as  a  witness. 
The  prohibition  covers  reports  of  both  the  actual  offence  and  any  hearing, 
adjudication,  disposition  or  appeal  under  the  Y.O.A.  The  effect  of  subs.  38(1) 
terminates  in  regard  to  the  young  person  charged  with  the  offence  once  an  order 
has  been  made  transferring  the  young  person  bo  ordinary  (adult)  court  under  s. 
16  of  the  Y.O.A.  Although  subs.  38(1)  ceases  to  have  effect  if  a  transfer 
order  is  made,  an  order  banning  publication  of  information  presented  at  the 
transfer  hearing  pursuant  to  s.  17,  will  continue  in  effect  until  the  trial  in 
adult  court  has  ended  (see  s.  17  and  following  discussion). 

Ihe  rationale  behind  preventing  publicity  is  based  on  a  recognition 
that  a  young  person  involved  in  the  criminal  justice  system  may  be  stigmatized 
or  "labelled"  if  his  involvement  becomes  known  to  his  peers  or  the  community  at 
large.  An  American  case  involving  an  eleven-year-old  bey  charged  with 
committing  second  degree  murder  provides  seme  evidence  that  publicity 
associated  with  the  proceedings  can  cause  serious  psychological  harm.  The 
boy's  picture  appeared  once  in  the  newspaper  and  television  footage  showed  him 
leaving  the  courthouse;  as  well,  his  name  was  published  frequently  in  news 
reports  until  the  date  of  a  oourt  order  restraining  publication.  The 
conclusion  of  the  study  was  that  "publicity  placed  additional  stress  on  [the 
youth]  during  a  difficult  period  of  adjustment  in  the  canmunity,  and  it 
interfered  with  his  adjustment  at  various  points  when  he  was  otherwise 
proceeding  adequately."  See  Howard,  Grisso  and  Neems,  "Publicity  and  Juvenile 
Court  Proceedings"  (1977),  11  Clearinghouse  Review  203. 

"A  young  person  aggrieved"  :  s.  38(1) 


Subsection  38(1)  refers  to  a  "child  or  young  person  aggrieved."  This 
clearly  includes  a  victim,  but  may  be  broader;  see  subpara.  39 ( 1 ) (a) ( iii ) 
referring  to  a  "young  person  who  is  aggrieved  by  or  the  victim  of  the 


291 


PROTECTION  OF  PRIVACY  OF  YOUNG  PERSONS  :  s.  38  &  39 


offence."  A  young  person  aggrieved  by  an  offence  might,  for  example,  include 
the  child  of  a  rape  victim. 

"Publish"  :  s.  38(1) 


The  use  of  the  word  "publish"  in  subs.  38(1)  creates  some 
uncertainty,  as  it  normally  has  two  different  meanings.  The  word  "publish"  may 
mean  either  : 

"to  issue  or  cause  to  be  issued,  in  copies  made  by  printing 
or  other  processes  for  sale  or  distribution  to  the  public, 
as  a  book,  periodical,  map,  piece  of  music,  engraving  or 
the  like". 

or 

"to  make  publicly  or  generally  known" 

(see  Random  House  Dictionary,  1969,  p.  1162.) 

The  first  definition  limits  "publish"  to  the  printed  word:  the  second  is 
broader  and  would  take  in  any  medium  through  which  information  is  disseminated. 
As  this  section  creates  an  offence,  it  must  be  construed  narrowly.  Moreover, 
s.  38  contrasts  with  the  wording  of  s.  17  of  the  Y.O.A. ,  which  states  that 
"information  ...  shall  not  be  published  in  any  newspaper  or  broadcast..."  The 
use  of  both  "publish"  and  "broadcast"  in  s.  17  might  suggest  that  the  term 
"publish,"  as  used  in  the  Y.O.A. ,  should  be  given  a  narrow  meaning;  however, 
direct  comparison  of  s.  17  of  the  Y.O.A.  and  s.  38  might  not  be  appropriate  as 
in  s.  38  "publish"  is  modified  by  the  expansive  phrase,  "by  any  means." 

The  term  "publish"  is  also  used  in  s.  263  of  the  Criminal  Code; 
however,  since  libel  is  restricted  to  printed  matter,  the  definition  of 
publishing  in  s.  263  and  the  case  law  on  the  issue  do  not  resolve  the  problem 
that  has  been  identified  in  s.  38. 

In  Re  Attorney-General  for  Manitoba  and  Radio  OB  Ltd.  (1976),  70 
D.L.R.  (3d)  311,  31  C.C.C.  (2d)  1,  [1976]  4  W.W.R.  147  (Man.  Q.B.),  Solomon  J. 
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held  that  in  regard  to  a  radio  broadcast  concerning  a  juvenile  charged  with 
murder,  the  radio  announcer  "breached  subss.  12(1)  of  the  [Juvenile 
Delinquents]  Act  by  publishing,  during  his  radio  programme,  information  which 
could  easily  identify  the  juvenile"  (at  D.L.R.  316);  the  issue  of  the  meaning 
of  "publish"  was  not  directly  addressed  by  Solomon  J,  but  the  Court  clearly 
intended  it  to  have  a  very  broad  meaning.  In  Smith  v.  Daily  Mail  Publishing 
99  S.  Ct.  2667,  443  U.S.  97  (1979),  the  United  States  Supreme  Court  considered 
legislation  dealing  with  publication  of  identifying  information  at  juvenile 
trials,  and  specifically  distinguished  electronic  media  frcm  newspapers.  The 
implications  of  Smith  are  considered  further  below;  suffice  it  to  note  that  if 
"publish"  in  s.  38  of  the  Y.O.A.  is  given  a  narrow  meaning  so  as  to  restrict 
the  print  medium  only,  the  section  may  be  subject  to  challenge  under  the 
Canadian  Charter  of  Rights  and  Freedoms. 

On  balance,  the  broader  definition  of  "publish"  is  more  logical  and 
preferable.  The  addition  of  the  words  "by  any  means"  to  subs.  38(1)  is  meant 
to  confirm  that  the  broader  meaning  was  intended.  Further,  and  more 
inportantly,  the  purpose  of  s.  38,  including  its  intended  protection  of  young 
persons  and  children,  would  be  entirely  undermined  if  "publish"  was  confined  to 
the  print  media. 

Procedure  :  s.  38(2)  &  (3) 


Subsection  38(2)  provides  that  offences  created  by  subs.  38(1)  are 
hybrid:  the  Crown  has  an  election,  and  may  choose  to  prosecute  by  way  of 
summary  conviction  or  indictment.  Subsection  38(3)  provides  that  all  charges 
under  subss.  38(1)  are  within  the  absolute  jurisdiction  of  a  magistrate  in 
adult  court,  thus  eliminating  any  choice  for  the  accused  regarding  manner  of 
trial.  This  simplifies  and  expedites  the  procedures  for  this  type  of 

prosecution. 

Contempt  of  Court 

The  offence  created  by  subs.  38(2)  for  contravening  the  publication 
restrictions  found  in  ss.  17  and  38  of  the  Y.O.A.  is  supplementary  to  the  more 
general  provisions  of  the  law  of  contempt.  Reports  in  the  media  may  also 
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constitute  criminal  contempt  if  they  are  "calculated  to  prejudice  mankind 
against  the  accused  before  the  case  is  heard";  see  Re  Attorney  General  for 
Manitoba  and  Radio  OB  Ltd.;  [1976]  4  W.W.R.  147,  70  D.L.R.  (3d)  311,  31  C.C.C. 
(2d)  1  (Man.  Q.B.). 

A  Charter  of  Rights  Challenge  to  s.  38? 

It  is  possible  that  the  validity  of  s.  38  of  the  Y.O.A.  may  be 
challenged  as  an  infringement  of  "freedom  of  the  press  and  other  media 
communication,"  as  guaranteed  by  s.  2(b)  of  the  Canadian  Charter  of  Rights  and 
Freedoms .  In  one  American  case,  such  a  challenge  was  successful,  although  its 
applicability  to  Canada  is  debatable. 

In  Smith  v.  Daily  Mail  Publishing,  443  U.S.  97,  99  S.  Ct.  2667  (1979) 
the  United  States  Supreme  Court  held  unconstitutional  state  legislation  making 
it  an  offence  if  the  name  of  any  child  involved  in  a  juvenile  court  proceeding 
was  "published  in  any  newspaper  without  a  written  order  of  the  court";  the 
legislation  violated  the  First  Amendment  of  the  American  Constitution, 
guaranteeing  freedom  of  the  press.  Chief  Justice  Burger,  delivering  the 
opinion  of  the  Court,  recognized  that  the  state  had  an  interest  in  protecting 
the  anonymity  of  the  juvenile  offender  "because  publication  of  the  name  may 
encourage  further  antisocial  conduct  and  also  rrey  cause  the  juvenile  to  lose 
future  employment  or  suffer  other  consequences"  (at  U.S.  104),  but  he  concluded 
that  the  state  interest  could  not  justify  the  imposition  of  criminal 
sanctions.  Justice  Rehnqui.st,  in  a  concurring  opinion,  held  that  the  state's 
interests  in  preserving  the  anonymity  of  juvenile  offenders  was  of  the  "highest 
order,"  and  "far  outweighs  any  minimal  interference  with  freedom  of  the  press 
that  a  ban  on  publication  of  the  youths'  names  entails"  (at  U.S.  107). 
Although  Justice  Rehnquist  ruled  the  statute  unconstitutional,  as  it  restricted 
only  newspapers  and  not  the  electronic  media,  he  concluded  that  "a  generally 
effective  ban  on  publication  that  applied  to  all  forms  of  mass  communication, 
electronic  and  print  media  alike,  would  fxi  constitutional"  (at  U.S.  111). 

The  approach  of  Canadian  courts  to  the  Charter  is  still  in  its 
intitial  stages  of  development,  but  it  would  seem  that  the  .approach  of  Justice 
Rehnquist,  with  its  balancing  of  interests,  will  be  adopted  in  view  of  > .  1  of 
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the  Charter ,  which  explicitly  recognizes  that  the  freedoms  of  the  Charter  are 
subject  "to  such  reasonable  limits  prescribed  by  law  as  can  be  demonstrably 
justified  in  a  free  and  democratic  society."  This  would  suggest  that  s.  38  of 
the  Y.O.A.  could  not  be  successfully  challenged  under  the  Charter ,  provided  the 
words  "publish  by  any  means"  are  given  a  broad  interpretation. 

In  R.  v.  J. (R. ) ,  [1982]  W.D.F.L.  791,  7  W.C.B.  507  (Ont.  Prov.  Ct.), 
it  was  held  that  subs.  12(1)  of  the  J.D.A. ,  with  its  requirement  that  hearings 
occur  in  camera,  was  unconstitutional  for  violating  the  Charter  and  that  a 
reporter  oould  be  present  during  a  juvenile  trial;  however,  Genest  Prov.  J. 
expressly  held  that  the  provisions  of  subss.  12(3)  and  12(4)  prohibiting  the 
publication  of  information  identifying  the  juvenile  was  reasonable  and 
justified  and  hence  permissible  under  s.  1  of  the  Charter.  A  limitation  on  the 
freedom  of  the  press  guaranteed  by  s.  2  of  the  Charter  is  justified  in  the 
interest  of  protecting  youths  from  the  harmful  effects  of  public  identification 
in  the  media. 

See  Cohen,  "Reconciling  Media  Access  with  Confidentiality  for  the 
Individual  in  Juvenile  Court"  (1980),  20  Santa  Clara  Law  Review  405;  and  Re  F. 
P.  Publications  (Western)  Limited  and  the  Queen  (1979),  2  Man.  R.  (2d)  1,  108 
D.L.R.  (3d)  153,  51  C.C.C.  (2d)  110  (Man.  C.A. ) .  See  also  the  discussion  under 
s.  39  of  the  Y.O.A.  concerning  challenges  to  that  section  based  on  para.  11(d) 
of  the  Charter  guaranteeing  a  "fair  and  public  hearing." 

Exclusion  from  Hearing;  s.  39 

Section  39 


39(1)  Exclusion  from  hearing.  Subject  to  subsection  (2),  v^iere 
a  oourt  or  justice  before  whom  proceedings  are  carried  out  tnder 
this  Act  is  of  the  opinion 

(a)  that  any  evidence  or  information  presented  to  the  oourt  or 
justice  would  be  seriously  injurious  or  seriously  prejudicial  to 

(i)  the  young  person  who  is  being  dealt  with  in  the 
proceedings, 

(li)  a  child  or  young  person  who  is  a  witness  in  the 
proceedings, 

(iii)  a  child  car  young  person  who  is  aggrieved  by  cr  the 
victim  of  the  offence  charged  in  the  proceedings,  or 

(b)  that  it  would  be  in  the  interest  of  public  morals,  the 
maintenance  of  order  or  the  proper  administration  of  justice  to 
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exclude  ary  or  all  members  of  the  public  from  the  court  roan, 
the  court  or  justice  may  exclude  ary  person  from  all  or  part  of 
the  proceedings  if  the  court  or  justice  deems  that  person's 
presence  to  be  unnecessary  to  the  conduct  of  the  proceedings. 

(2)  Exception.  A  court  or  justice  nay  not,  pursuant  to 
subsection  (1),  exclude  from  proceedings  under  this  Act 

(a)  the  prosecutor; 

(b)  the  young  person  who  is  being  dealt  with  in  the  proceedings, 
his  parent,  his  counsel  or  any  adult  assisting  him  pursuant  to 
subsection  11(7); 

(c)  the  provincial  director  or  his  agent;  or 

(d)  the  youth  worker  to  vhora  the  young  person's  case  has  been 
assigned. 

(3)  Exclusion  after  adjudication  or  during  review.  The  youth 
court,  after  it  has  found  a  young  person  guilty  of  an  offence, 
or  the  youth  court  or  the  review  board,  during  a  review  of  a 
disposition  under  sections  28  to  33,  may  in  its  discretion, 
exclude  from  the  court  or  from  a  hearing  of  the  review  board,  as 
the  case  may  be,  ary  person  other  than 

(a)  the  young  person  or  his  counsel, 

(b)  the  provincial  director  or  his  agent, 

(c)  the  youth  worker  to  whom  the  young  person's  case  has  been 
assigned,  and 

(d)  the  Attorney  General  or  his  agent, 

when  ary  information  is  being  presented  to  the  court  or  the 
review  board  the  knowledge  of  tfiich  might,  in  the  opinion  of  the 
court  or  review  board,  be  seriously  injurious  or  seriously 
prejudicial  to  the  young  person. 


Exclusion  from  youth  court  hearing:  s.  39(1) 


The  youth  court  judge  may  exclude  any  person  from  the  courtroom,  with 
the  exception  of  a  limited  number  of  participants  specifically  mentioned  in 
subs.  39(2),  or  in  the  case  of  a  dispositional  hearing  or  review,  those 
mentioned  in  subs.  39(3).  Subsection  39(1)  establishes  two  sets  of  criteria 
for  exclusion.  The  youth  court  judge  is  empowered  to  order  exclusion  to 
protect  a  young  person  or  child  from  serious  prejudice  of  harm;  as  well,  a 
judge  may  make  an  order  for  exclusion  in  the  interests  of  public;  morals,  tlje 
maintenance  of  order,  or  the  proper  administration  of  justice.  A  person  may 
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only  be  excluded  if  his  presence  is  "unnecessary  to  the  conduct  of  the 
proceedings." 

The  first  set  of  criteria  in  para.  39(1)  (a)  allows  exclusion  if  any 
evidence  or  information  presented  to  the  court  or  justice  would  be  "seriously 
injurious"  or  "seriously  prejudicial"  to  a  young  person  or  child  in  any  of 
three  categories:  the  young  person  charged  with  the  offence ,  a  child  or  young 
person  appearing  as  a  witness,  and  a  child  or  young  person  "aggrieved  by  or  the 
victim  of  the  offence."  For  a  discussion  of  the  word  "aggrieved"  see  comments 
under  subs.  38(1). 

The  test  to  be  satisfied  in  subs.  39(1)  is  a  stringent  one  —  harm 
must  be  "seriously  injurious"  or  "seriously  prejudicial."  Two  types  of  harmful 
cornmuni cat ions  are  covered  by  these  words.  The  situation  where  a  young  person 
is  harmed  by  hearing  information  which  is  shocking,  distasteful  or  delicate  is 
covered  by  the  word  "injurious."  The  conveying  of  information  to  someone  other 
than  the  young  person  so  that  the  young  person  is  indirectly  harmed  is  included 
in  "prejudicial."  The  fact  that  injury  or  prejudice  may  result,  is  not 

sufficient  to  justify  an  exclusionary  order;  the  use  of  the  word  "would" 
suggests  that  the  likelihood  of  harm  must  be  reasonably  probable  or  certain. 
Further,  the  harm  must  be  a  serious  harm  before  any  person  nay  be  excluded 
pursuant  to  subs.  39(1). 

The  second  set  of  criteria  for  exclusion  is  broadly  worded  in  para. 
39 ( 1 ) ( b) ;  exclusion  is  permitted  in  the  interest  of  "public  morals,  the 

maintenance  of  order  or  the  proper  administration  of  justice."  Since  subs. 

39(1)  uses  the  same  words  as  s.  442  of  the  Criminal  Code,  the  jurisprudence 
which  has  developed  in  relation  to  s.  442  may  be  relevant.  Exclusion  of  the 
public  on  the  basis  of  the  "proper  administration  of  justice"  is  not  justified 
solely  because  of  the  embarrassment  of  witnesses:  R.  v.  Quesnel  and  Quesnel 
(1979),  51  C.C.C.  (2d)  270  (Ont.  C.A.).  The  discretion  to  exclude  the  public 
must  be  exercised  cautiously  and  only  as  circumstances  demand:  R.  v.  Warawuk 
(1978),  42  C.C.C.  (2d)  121,  [1978]  5  W.W.R.  389  (Alta.  S.C.  App.  Div . ) . 

The  power  to  exclude  under  subs.  39(1)  exists  in  addition  to  the 
usual  rules  regarding  the  exclusion  of  witnesses.  The  trial  judge  has  a 
discretion  to  make  an  order  excluding  all  or  any  of  the  witnesses  for  the  Crown 
or  the  defence  (except  the  accused).  However,  even  where  a  witness  has 

intentionally  disregarded  the  court's  exclusion  order,  a  witness  cannot  ne 
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prevented  from  testifying  although  refusal  to  leave  the  courtroom  may  affect 
the  weight  given  to  the  witness's  testimony.  R.  v.  Wilson  (1973),  6  N.S.R. 
(2d)  395,  25  C.R.N.S.  47,  14  C.C.C.  (2d)  258  (C.A.). 

Persons  who  may  not  be  excluded:  s.  39(2) 


Subsections  39(2)  b  (3)  provide  that  certain  persons  nay  not  be 
excluded  from  proceedings  under  the  Y.O.A. ;  these  two  subsections  should  be 
considered  together.  Subsection  39(2)  provides  that  the  persons  specified  nay 
not  be  excluded  from  the  proceedings,  prior  to  disposition;  those  mentioned  in 
subs.  39(2)  have  an  unfettered  right  to  be  present  at  a  pre-trial  detention 
hearing,  transfer  proceedings  and  until  the  judge  renders  an  ajudication  at 
trial.  Subsection  39(3)  provides  that  the  specified  persons  may  not  be 
excluded  from  a  disposition  tearing  or  a  disposition  review.  The  list  in 
subs.  39(3)  is  somewhat  narrower  than  that  in  subs.  39(2);  there  are  some 
persons  who  have  the  right  to,  be  present  until  adjudication  is  completed,  under 
subs.  39(2),  but  who  may  be  excluded  thereafter  as  they  are  not  mentioned  in 
subs.  39(3). 

Those  who  may  not  te  excluded  prior  to  disposition  because  they  are 
mentioned  in  subs.  39(2)  are:  the  prosecutor,  the  young  person,  his  parent, 
his  counsel  or  an  adult  assisting  the  young  person  pursuant  to  subs.  11(7;,  the 
provincial  director  or  his  agent,  and  the  youth  worker  assigned  to  the  young 
person's  case.  The  prosecutor  includes  a  "private  prosecutor,"  as  defined  in 
the  Criminal  Code. 

Exclusion  at  disposition  or  review:  s.  39(3) 


Subsection  39(3)  permits  exclusion  during  review  or  after 
adjudication  if  there  is  information  being  presented,  "the  knowledge  of  which 
might  ...  be  seriously  injurious  or  seriously  prejudicial  to  the  young 
person."  Certain  individuals  may  not  be  excluded:  the  young  person,  his 
counsel;  the  provincial  direc  or  or  his  agent,  the  young  person's  youth  worker; 
and  the  Attorney  General  or  h.s  agent.  Note  that  this  list  is  shorter  than 
that  in  subs.  39(2).  Followug  adjudication,  a  private  prosecutor,  the  young 
person's  parents  and  an  adult  assisting  the  young  person  under  subs.  11('7)  imay 
te  excluded.  The  provisions  of  subs.  39(3)  ref  hot:  a  concern  that  the  wide 
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range  of  information,  including  reports  containing  personal  information, 
presented  at  a  dispositional  hearing  or  review  not  be  broadly  disseminated. 
For  example,  a  young  person  who  has  had  an  abortion  without  the  parents  knowing 
might  be  seriously  prejudiced  if  her  parents  were  to  learn  of  the  abortion. 
Similarly,  an  adult  relative  assisting  the  young  person  under  subs.  11(7)  might 
learn  something,  knowledge  of  which  could  be  injurious  to  the  young  person. 
Subsection  39(3)  requires  the  court  or  review  board  to  be  of  the  opinion  that 
"the  knowledge...  might. . .  be  seriously  injurious  or  seriously  prejudicial  to 
the  young  person."  This  suggests  that  the  potential  injury  must  be 
substantial,  and  not  slight,  but  that  there  need  not  be  certainty  that  the 
injury  will  occur;  the  risk  of  injury  is  sufficient.  Subsection  39(3)  may  be 
contrasted  with  subs.  39(1);  the  latter  requires  the  court  to  be  of  the  opinion 
that  the  information  "would  be  seriously  injurious  or  seriously  prejudicial," 
and  inports  a  much  greater  degree  of  certainty  that  injury  will  occur. 

Presence  of  young  person:  s.  39(2)  &  (3) 

The  combined  effect  of  subss.  39(2)  &  (3)  is  to  recognize  the  young 
person's  right  to  be  present  throughout  the  proceedings.  Although  the  general 
rule  is  that  attendance  is  required,  para.  577(2)  (b)  of  the  Criminal  Code 
states  that  the  court  nay  "permit  the  accused  to  be  out  of  court  during  the 
whole  or  any  part  of  his  trial  on  such  conditions  as  the  court  considers 
proper."  This  provision  of  the  Code  is  applicable  to  youth  court  proceedings 
pursuant  to  subs.  52(3)  of  the  Y.O.A.  Moreover,  it  contemplates  the  court 
acceding  or  responding  to  a  request  from  the  young  person  to  be  absent;  the 
court  should  not  respond  to  requests  from  third  parties  such  as  the 
prosecutor  or  a  parent,  unless  the  latter  makes  the  request  on  behalf  of  the 
young  person.  If  the  young  person  is  not  represented,  however,  it  would  seem 
that  the  judge  should  not  exercise  his  discretion  to  allcw  the  young  person  to 
be  out  of  court  except  in  very  limited  circumstances.  If  the  young  person  is 
represented,  a  request  to  be  absent  from  the  court  can  only  be  made  with  the 
young  person's  approval  or  authority.  See  R.  v.  Page,  [1969],  1  C.C.C  90,  64 
V7.W.R.  637  (B.C.C.A.)  where  a  conviction  in  an  adult  proceeding  was  quashed 

because  counsel  for  the  accused  waived  his  client's  right  to  be  present  without 
the  client's  express  authorization;  there  was  no  need  to  demonstrate  prejudice 
nor  was  it  necessary  for  the  accused  to  object  at  trial. 
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See  also  para.  577(2)  (c)  of  the  Cbde  allowing  a  judge  to  order 
exclusion  of  a  young  person  during  the  trial  of  the  issue  of  whether  he  is 
unfit  to  stand  trial  by  reason  of  insanity,  if  the  judge  is  satisfied  that  the 
presence  of  the  young  person  might  have  an  "adverse  effect"  on  his  "mental 
health."  Consider  also  the  discussion  of  subss.  13(5)  &  (6)  of  the  Y.O.A. 
above,  where  it  was  suggested  these  provisions  of  the  Y.O.A.  might  be 
interpreted  so  as  to  allow  exclusion  of  a  young  person  during  cross-examination 
of  the  author  of  a  medical  or  psychological  report,  if  the  presence  of  the 
young  person  "would  be  likely  to  be  detrimental  to  the  young  person  or  would  be 
likely  to  result  in  bodily  harm  to,  or  be  detrimental  to  the  mental  condition 
of,  a  third  party." 

A  Charter  of  Rights  Challenge  to  s.  39? 


Section  39  of  the  Y.O.A. ,  which  gives  a  youth  court  discretion  to 
exclude  members  of  the  public  frcm  proceedings  may  be  challenged  as  violating 
rights  guaranteed  in  the  Charter  of  Rights.  Paragraph  2(b)  of  the  Charter- 
guarantees  freedom  of  "expression,  including  freedom  of  the  press  and  other 
media  of  communication ,"  while  para.  11(d)  of  the  Charter  provides  that  "any 
person  charged  with  an  offence  has  the  right...  to  be  presumed  innocent  uni  .1 
proven  guilty...  in  a  fair  and  public  hearing."  Thus,  s.  39  may  be  challenged 
either  by  a  young  person  claiming  his  right  to  a  "public  hearing"  is  being 
violated,  or  by  a  person  excluded  from  the  hearing.  It  is  submitted  that  s.  9 
should  withstand  constitutional  challenge. 

There  are  a  few  recent  Canadian  cases  decided  under  the  Charter  who  h 
are  directly  relevant  and  some  American  decisions  which  are,  as  well,  of 
considerable  assistance. 

In  Re  Constitutional  Validity  of  Section  12  of  The  Juvenile 
Delinquents  Act,  as  yet  unreported  decision  of  the  Smith  J.,  August  27,  19K2 
(Ont.  H.C.)  a  declaration  was  made  that  subs.  12(1)  of  the  J . D. A.  whh.h 
provides  for  an  absolute  prohibition  or.  public  attendance  at  juvenile  trial.  , 
was  unconstitutional  as  a  violation  of  " freedom  of  expression  including  fr^<vf.,:r, 
of  the  press  and  other  media"  as  guaranteed  by  s.  2  of  the  charter  of  Pan  d  . 
The  Court  focussed  on  the  fact  that  subs.  12(1)  of  the  J.D.A.  gave  the  court 


PROTECTION  OF  PRIVACY  OF  YOUNG  PERSONS  :  s.  38  &  39 


discretion,  and  stated  that  while  there  are  circumstances  in  which  an  exclusion 
of  the  public  is  justifiable,  there  is  a  presumption  that  the  public  should  be 
present;  see  McIntyre  v.  Attorney  General  of  Nova  Scotia  (1982),  40  N.R.  181 
(S.C.C.).  In  obiter  dicta,  Smith  J.  specifically  compared  the  constitutional 
validity  of  provisions  of  the  J.D.A.  and  the  Y.O.A. ; 


"That  the  courts  possess  an  inherent  jurisdiction  to  forbid 
access  in  certain  narrcw  instances,  is  beyond  dispute.  The  question 
is  whether,  since  the  enactment  of  the  Charter,  a  legislature  or 
Parliament  may  pre-empt  an  entire  field  by  enacting  legislation  that 
provides  _in  camera  hearings  for  certain  classes  of  cases  regardless 
of  circumstances....  It  is  of  significance  that  new  legislation  to 
be  shortly  proclaimed  [the  Y.O.A.  ]  lifts  the  present  broad 
legislative  restriction  on  public  proceedings  and  confers  a 
discretion  on  the  court.  The  new  provisions  will  be  consonant  with 
the  Charter  of  Rights  which  is  designed  to  remove  all  potential  for 
abuse  and  arbitrariness.  The  basic  rights  in  the  Charter  are  those 
of  all  citizens  regardless  of  age. 

The  courts  may  be  called  upon  to  develop  the  parameters  for  the 
exercise  of  discretion  where  children  are  involved  whether  that 
discretion  is  exercised  pursuant  to  the  Common  Law,  to  present 
statutory  provisions  such  as  those  found  in  the  Criminal  Code,  or  to 
the  new  Young  Offenders  Act  when  it  comes  into  force  shortly.  But 
the  state  has  not  satisfied  me  that  a  blanket  denial  of  a  public 
hearing  without  any  cause  being  shown  other  than  general  social 
purposes  can  be  justified.  And  when  dealing  with  a  legislative 
violation  of  a  fundamental  freedom...  the  burden  of  persuasion  rests 
on  the  legislators." 


It  is  submitted  that  the  comments  of  Smith  J.  in  regard  to  the 
validity  of  s.  39  of  the  Y.O.A.  are  correct.  The  accused  young  person  and  the 
public  both  have  a  presumptive  constitutional  right  to  attend  a  hearing  unoer 
the  Y.O.A.  However,  these  rights  may  bo  restricted  if  it  is  necessary  to  do  so 
to  protect  a  child  or  young  person  from  the  trauma  or  harm  of  a  public  hearing, 
or  to  protect  the  public  interest  in  the  administration  of  justice  or  the 
public  morals.  See  Globe  Newspaper  Company  v.  Superior  Court  for  the  County  of 
Norfolk ,  102  S.Ct.  2613  (1982)  where  the  United  States  Supreme  Court  suggested 
that  there  is  a  compelling  state  interest  -which  would  justify  legislation 
restricting  public  access  to  trials  where  the  victim  of  a  sexual  offence  is  a 
minor,  orovided  the  legislation  allows  a  court  to  determine  on  a  case-by-case 
basis  whether  the  state's  legitimate  concern  for  the  minor  victim's  well-being 
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necessitates  closure.  See  also  R.  v.  J. (R. ) ,  [1982]  W.D.F.L.  791,  7  W.C.B.  507 
(Ont.  Prov.  Ct. )  and  Richmond  Newspapers  v.  Virginia,  448  U.S.  555,  100  S.Ct. 
2814  (1980). 
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Introduction 


The  Young  Offenders  Act  establishes  a  procedure  for  the  compiling  and 
maintaining  of  records  concerning  a  young  person  dealt  with  under  the  Act, 
including  those  of  the  youth  court,  police,  government  departments  and 

agencies,  and  private  individuals  and  agencies;  the  Act  also  governs 
fingerprints  and  photographs  of  young  persons.  The  Y.Q.A.  protects  the  privacy 
of  young  persons  by  ensuring  that  access  to  these  records  is  limited,  and  also 
offers  the  young  person  an  incentive  to  avoid  further  criminal  activity  by 
providing  for  the  automatic  destruction  of  records,  if  the  young  person  has  no 
further  convictions  for  a  specified  period. 

The  Juvenile  Delinquents  Act  is  silent  about  records.  Under  the 
J.D.A. ,  record  keeping  practice  has  varied  across  the  country,  and  conflicting 
jurisprudence  has  developed  around  such  issues  as  obtaining  fingerprints  frcm 
children.  The  desire  for  standarized  practice  and  for  clearer  legislative 

direction  regarding  access  to  the  young  person's  record  has  led  to  the 
enactment  of  the  detailed  provisions  in  ss.  40-46  of  the  Y.Q.A. 

Concern  has  been  expressed  about  the  constitutionality  of  these  new 
provisions.  It  has  been  suggested  that  ss.  40-46  are  ultra  vires  the  federal 
government,  since  records  could  be  classified  as  coming  within  the  provincial 
power  of  the  "administration  of  justice"  under  subs.  92(14)  of  the  British 
North  America  Act  (Constitution  Act,  1867 ) .  However,  a  sounder  approach  is  to 
regard  these  provisions  as  intra  vires  the  jurisdiction  of  the  federal 
government  as  "criminal  law  and  procedure"  under  subs.  91(27)  of  the  B.N.A. 
Act.  See  Attorney  General  of  British  Columbia  v.  Smith,  [1967]  S.C.R.  702,  2 
C.R.N.S.  277,  [1969]  1  C.C.C.  244,  61  W.W.R.  236,  65  D.L.R.  (2d)  82  and  R.  v. 
Hauser  et  al.  [1979]  1  S.C.R.  984,  98  D.L.R.  (3d)  193,  8  C.R.  (3d)  89,  [1979]  5 

W.W.R.  1,  26  N.R.  541,  46  C.C.C.  (2d)  481. 

Youth  Court  Records:  s.  40 


Section  40 


40(1)  Clerk  of  youth  court  to  keep  records.  The  clerk  of  every 
youth  court  shall  keep,  separate  frcm  records  of  cases  in 
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ordinary  court,  a  oonplete  record  of  every  case  arising  under 
this  Act  that  comes  before  the  youth  court. 

(2)  Records  to  be  made  available  to  specified  persons  and 

bodies.  A  record  of  a  case  kept  pursuant  to  subsection  (TT 

shall,  during  the  course  of  proceedings  in  the  case  and  during 
the  term  of  any  disposition  made  in  the  case,  be  made  available 
for  inspection  on  request  to 

(a)  counsel  for  or  a  parent  of  the  young  person  to  vtoora  it 
relates; 

(b)  the  prosecutor; 

(c)  any  judge  who  hears  the  case  on  appeal; 

(d)  any  member  of  a  department  or  agency  of  a  government  in 
Canada  that  is  engaged  in  the  supervision  or  care  of  the 
young  person  or  in  the  administration  of  a  disposition 
relating  to  the  young  person;  and 

(e)  any  other  person  v*k>  is  deemed  by  a  youth  court  judge 
to  have  a  valid  interest  in  the  proceedings  against  the 
young  person  or  in  the  work  of  the  youth  court,  to  the 
extent  directed  by  the  judge. 

(3)  Idem.  A  record  of  a  case  kept  pursuant  to  subsection  (1) 
shall,  on  request  be  made  available  for  inspection  at  any  time 
before  or  after  proceedings  in  the  case  are  ocnpleted  to 

(a)  the  young  person  to  whom  it  relates,  subject  to 
subsection  (4); 

(b)  counsel  acting  on  behalf  of  the  young  person; 

( c )  •  the  Attorney  General  of  the  province  in  vfiich  the  youth 
court  hearing  the  case  has  jurisdiction  or  any  person 
authorized  in  writing  by  the  Attorney  General  for  the 
purposes  of  this  section; 

(d)  the  National  Parole  Board  or  any  provincial  parole 
board,  for  the  purpose  of  considering  an  application  for 
parole  rrade  by  the  young  person  after  he  has  became  am 
adult; 

(e)  any  peace  officer,  for  the  purpose  of  investigating  any 
Offence  that  the  young  person  is,  on  reasonable  and 
probable  grounds,  suspected  of  having  cnrrmi tted ; 

(f)  any  court  that  is  dealing  with  the  young  person 
pursuant  to  provincial  child  welfare  car  youth  protection 
legislation; 

(g)  any  court  or  justice,  for  the  purpose  of  sentencing  the 
young  person  after  he  becomes  an  adult,  if  the  young  person 
is  found  guilty  of  an  offence  under  an  Act  of  Parliament  or 
the  legislature  of  a  province  or  a  regulation  made 
thereunder; 

(h)  any  pjrovincial  detention  or  correctional  centre  or  any 
penitentiary  in  which  the  young  person  is  held  in  custody 
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after  he  becomes  an  adult  or  is  transferred  to  ordinary 
court  under  section  16; 

(i)  the  provincial  director,  if  the  young  person  is  being 
dealt  with  pursuant  to  provincial  child  welfare  or  youth 
protection  legislation  that  authorizes  the  provincial 
director  to  obtain  the  information  in  the  record; 

(j)  ary  person,  for  the  purpose  of  determining  whether  to 
grant  security  clearances  required  by  the  Government  of 
Canada  or  the  government  of  a  province  for  the  purposes  of 
employment  or  the  performance  of  services; 

(k)  any  person  who  is  deemed  by  a  youth  court  judge  to  have 
a  valid  interest  in  the  record,  for  research  or  statistical 
purposes,  if  the  judge  is  satisfied  that  the  disclosure  is 
desirable  in  the  public  interest;  and 

(l)  any  other  person  who  is  deemed  or  any  person  within  a 
class  of  persons  that  is  deemed,  by  a  youth  court  judge  to 
have  a  valid  interest  in  the  record,  if  the  judge  is 
satisfied  that  the  disclosure  is  desirable  in  the  interest 
of  the  proper  administration  of  justice. 

(4)  Non-Disclosure  o£  reports  to  young  person.  Where  a 
youth  court  has  withheld  the  who le  or  a  part  of  a  report  from  a 
young  person,  his  parents  or  a  private  prosecutor,  pursuant  to 
subsection  13(6)  or  14(7),  the  record  or  part  thereof  shall  not 
be  made  available  for  inspection  under  this  section  to  the  young 
person,  his  parents  or  the  private  prosecutor,  as  the  case  may 
be. 


(5)  Disclosure  of  information  in  records  and  copies  of 

records .  Any  person  to  whom  a  record  is  required  to  be  made 
available  for  inspect  ion  on  request  under  this  section  may  be 
given  ary  information  contained  in  the  record  and  may  be  given  a 
copy  of  any  part  of  the  record. 

(6)  Record  of  copies.  The  youth  court  shall  keep  a  record 
of  all  copies  given  under  subsection  (5)  and  the  persons  to  whom 
they  are  given. 

(7)  Introduction  into  evidence.  Nothing  in  paragraph  (3)(f) 
or  (g)  authorizes  the  introduction  into  evidence  of  ary  part  of 
a  record  that  would  not  otherwise  be  admissible  in  evidence. 

( 8 )  Disclosure  for  research  or  statistical  purposes.  Where 
a  record  is  made  available  for  inspection  bo  ary  person  under 
paragraph  (3)(k),  that  person  may  subsequently  disclose  ary 
information  contained  in  the  record,  but  may  not  disclose  the 
information  in  ary  form  that  could  reasonably  be  expected  to 
identify  the  young  person  to  whom  it  relates. 


MAINTENANCE  AND  USE  OF  RECORDS:  SECTIONS  40-46 


Youth  court  records:  s.  40(1) 


Subsection  40(1)  states  that  the  clerk  of  every  youth  court  shall 
keep  a  "complete  record  of  every  case"  before  the  youth  court.  The  section  is 
mandatory;  a  record  must  be  kept  of  every  case  that  comes  before  the  youth 
court,  and  these  records  must  be  kept  separate  from  those  kept  for  ordinary 
court  (adult  court).  Youth  court  records  are  distinct  from  police  records 
(ss.  41  -  42)  and  government  and  private  records  (s.  43). 

s 

Definition  of  "record"  :  s.  40 


The  Y.O.A.  does  not  specify  what  coast itutes  a  "complete  record." 
Subsection  552(2)  of  the  Criminal  Code  requires  the  ordinary  court  to  "keep  a 
record  of  every  arraignment  and  of  proceedings  subsequent  to  arraignment";  the 
wording  of  the  Y.O.A.  is  broader. 

For  the  purposes  of  the  Y.O.A.  the  "complete  record"  should  include 
such  items  as  the  information,  a  written  notation  concerning  each  time  the  case 
was  before  the  court  and  indicating  the  plea,  adjudication,  and  disposition,  if. 
any.  Certain  provisions  of  the  Y.O.A.  specify  that  some  documents  are  part  of 
the  "record"  :  these  are,  subs.  13(9),  a  medical  or  psychological  report, 
subs.  14(4),  a  pre-disposition  report,  and  subpara.  44(5) (a) (i),  fingerprints 
and  photographs  received  into  evidence.  Subsection  16(5)  provides  that  the 
reasons  for  a  youth  court's  decision  on  a  s.  16  transfer  application  should 
form  part  of  the  record;  similarly  under  subs.  20(6)  reasons  for  disposition 
form  part  of  the  record.  Oral  reasons  for  a  transfer  or  disposition  decision, 
or  an  oral  pre-disposition  report  given  under  s.  14(3),  must  be  "recorded,"  bit 
need  not  be  transcribed;  it  is  sufficient  to  keep  a  mechanical  or  stenonr uph i c 
recording.  It  would  also  seem  that  other  documents,  court  forms  and  exhh  its 
would  constitute  part  of  the  "complete  record"  required  by  the  Y.O.A. 

There  must  be  a  stenographic  or  mechanical  recording  of  the  evidence 
of  witnesses  testifying  in  proceedings  under  the  Y.O.A.  This  is  a  rriu.  of 
the  inconxiration  of  the  summary  conviction  procedures  of  the  Crimi rial  h:  •  in 
s..  52  of  the  Y.O.A.;  see  subs.  736(3)  and  s.  463  of  the  Code .  Though  n  r 
must  be  a  stenographic  or  mechanical  recording,  neither  the  rqdc  nor  Y.r .A. 
requires  the  entire  recording  to  lie  transcribed ;  transcript  ion  ;\;y  *>  • 

requested  by  a  party  in  conjunction  with  an  aopeal. 
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It  may  be  argued  that  since  the  Y.Q.A.  does  not  specifically  refer  to 
such  stenographic  or  mechanical  recordings,  they  are  not  within  the  "corrplete 
record"  of  s.  40.  If  this  argument  is  accepted,  then  while  it  is  necessary  to 
have  recordings  of  youth  court  proceedings,  they  need  not  be  destroyed,  as  s. 
45  of  the  Y.Q.A.  does  not  apply.  Notwithstanding  the  above  argument,  however, 
it  is  submitted  that  a  stenographic  or  mechanical  recording  does  form  part  of 
the  "couple te  record"  of  s.  40,  and  hence  is  subject  to  the  limited  access  and 
destruction  provisions  of  ss.  40  and  45.  This  approach  is  based  on  a  policy  of 
ensuring  that  a  young  person  is  adequately  protected  and  access  to  the 
recordings  of  the  proceedings  is  limited,  and  in  due  course  the  record  is 
destroyed  as  required  by  s.  45.  Accordingly,  youth  court  clerks  and  youth 
court  reporters  will  have  to  ensure  that  appropriate  measures  are  taken  in 
regard  to  the  storage  and  destruction  of  mechanical  and  stenographic  recordings 
of  the  proceedings. 

The  content  of  the  "complete  record"  may  perhaps  be  further  defined 
under  s.  67  of  the  Y.Q.A. ,  which  empowers  the  Governor  in  Council  to  make 
regulations  generally  for  carrying  out  the  purposes  and  provisions  of  the  Act. 
In  addition,  this  section  permits  the  Governor  in  Council  to  make  regulations 
establishing  uniform  rules  of  court  for  youth  courts  across  Canada,  including 
rules  regulating  the  practice  and  procedure  to  be  followed  by  youth  courts. 
Such  regulations  would  be  applicable  uniformly  across  Canada. 

Similarly,  but  on  a  provincial  level,  s.  68  allows  judges  of  the 
youth  court  to  nuke  rules  to  regulate  the  duties  of  the  officers  of  the  youth 
court  in  the  province  and  any  other  matter  considered  expedient  to  attain  the 
ends  of  justice  and  carrying  into  effect  the  provisions  of  the  Act.  Thus, 
judges  in  each  province  may  have  the  power  to  define  the  content  of  the  record, 
where  it  has  not  specifically  been  dealt  with  in  the  Y.Q.A.  or  by  Federal 
Regulation. 

Rules  and  regulations  under  s.  67  or  68  are  not  to  be  inconsistent 
with  the  Y.Q.A. ,  and  could  specify  the  manner  in  which  records  are  to  be  kept. 
If  judicial  interpretation  should  result  in  a  narrow  view  being  taken  of  the 
meaning  of  a  "complete  record,"  rules  or  regulations  could  elaborate  on  record 
keeping  requirements,  but  they  could  not  cut  dcwn  on  the  scope  of  the  Act. 
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Appeal  court  records 

The  records  of  an  ordinary  court  hearing  an  appeal  or  review  of  a 
decision  of  a  youth  court  are  not  directly  governed  by  s.  40  of  the  Y.Q.A. 
Paragraphs  40(2) (a)  and  (b)  allow  the  parties  to  have  access  to  the  youth  court 
record  which  permits  preparation  of  an  appeal,  and  para.  40(2) (c)  specifically 
allows  the  appellate  court  to  have  access  to  the  youth  court  record.  Any 
portions  of  the  youth  court  record  which  come  into  the  records  of  an  appellate 
court  are  not  to  be  disclosed,  by  virtue  of  subs.  46(2),  and  further  s.  45 
requires  the  destruction  of  copies  of  those  portions  of  the  youth  court  record 
aoquired  by  the  appellate  court.  Thus,  some  parts  of  the  appellate  records 
may  technically  be  exempt  fron  the  Y.Q.A. ,  but  some  portions  will  be  subject  to 
the  access  and  destruction  provisions  of  the  Act.  Those  responsible  for  record 
keeping  in  the  appellate  courts  will  have  to  handle  their  records  in  such  a 
manner  as  to  comply  with  the  provisions  of  the  Young  Offenders  Act. 

Review  board  records 


Under  s.  30  of  Y.Q.A.  provincial  governments  may  decide  to  establish 
review  boards  to  carry  out  the  "duties  and  functions  of  a  youth  court"  in 
regard  to  review  of  custodial  dispositions.  It  is  submitted  that  as  such 
boards  are  carrying  out  the  "duties  and  functions"  of  a  youth  court,  by 
necessary  implication  the  records  of  such  boards  are  to  be  treated  as  youth 
court  records  and  are  governed  by  s.  40.  However,  in  the  absence  of  explicit 
legislative  provision,  it  could  be  argued  that  it  is  more  appropriate  to 
consider  that  these  are  not  technically  youth  court  records  and  are  not 
governed  by  s.  40;  if  this  argument  is  accepted,  then  review  board  records 
would  be  governed  by  s.  43  of  the  Y.Q.A.  See  also  the  discussion  under  ss.  11 
&  43. 

Disclosure  :  s.  40(2)  &  (3) 

Section  40  sets  out  detailed  rules  relating  to  disclosure  of 
records.  Subsection  40(2)  is  the  more  limited  provision,  since  it  deals  only 
with  requests  for  disclosure  "during  the  course  of  proceedings  and  during  the 
term  of  any  disposition. "  Essentially  subs.  40(2)  is  directed  to  those  persons 
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directly  involved  in  the  proceedings.  Subsection  40(3),  a  broader  provision 
than  subs.  40(2),  states  that  disclosure  may  be  made  "at  any  time  before  or 
after  proceedings  in  the  case  are  completed."  The  warding  of  subs.  40(3)  is 
broad  enough  to  include  a  request  for  disclosure  made  during  the  proceedings. 
Thus,  a  young  person  has  a  right  of  access  to  his  court  record  at  any  time 
under  subs.  40(3). 

Disclosure  to  whom:  s.  40(2) (a)  -  (d) 


Subsection  40(2)  provides  a  list  of  persons  who  may  obtain  access  to 

the  court  record  "during  tine  course  of  the  proceedings"  and  who  pursuant  to 

subs.  40(5)  may  obtain  copies  of  any  part  of  the  record.  Counsel  for  the  young 
person  or  a  parent  has  this  right  under  para.  40(2) (a).  Paragraph  40(2) (b) 
gives  this  right  to  the  prosecutor;  the  definition  of  prosecutor  found  in  s.  2 
of  the  Criminal  Code  includes  a  private  prosecutor.  Paragraph  40(2) (c)  allows 
access  to  the  court  record  by  any  judge  who  hears  the  case  on  appeal. 

Paragraph  40(2) (d)  permits  access  to  a  member  of  "a  department  or 

agency  of  a  government"  supervising  or  caring  for  the  young  person  or 
administering  a  disposition  relating  to  the  young  person  and  clearly  directs 
the  release  of  records  to  youth  court  workers  and  training  school 
administrators.  This  raises  the  issue  whether  Children's  Aid  Societies  in 
Ontario,  Nova  Scotia  and  Manitoba  come  within  para.  40(2) (d)  as  an  "agency  of  a 
government."  While  these  agencies  are  government-funded  and  are  subject  to  a 
large  degree  of  control,  both  through  their  budgets  and  through  government 
regulation,  they  are  distinct  legal  entities  with  community  based  boards  of 
directors.  In  any  event,  if  a  Children's  Aid  Society  is  not  an  "agency  of  a 
government,"  it  could  apply  for  access  to  court  records  pursuant  to  paras. 
40(2) (e)  and  40 ( 3 ) ( 1 ) . 

Disclosure,  who  decides:  s.  40(2) (a)  -  (d) 

Disclosure  under  paras.  40(2) (a)  to  (d)  is  an  administrative  matter 
within  the  clerk's  powers.  As  long  as  the  clerk  is  satisfied  as  to  the 
identity  of  the  person  seeking  disclosure,  disclosure  must  be  made  to  a  person 
qualified  under  these  paragraphs. 
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Disclosure  to  "any  other  person"  having  a  "valid  interest”  :  s.  40(2) (e) 

Paragraph  40(2) (e)  extends  disclosure  to  "any  other  person  deemed  by 
a  youth  court  judge  to  have  a  valid  interest  in  the  proceedings  or  in  the  work 
of  the  youth  court. "  This  provision  contrasts  with  the  immediately  preceding 
paragraphs  because  a  determination  by  a  youth  court  judge  is  required.  The 
Y.O.A.  does  not  require  a  judge  to  hold  any  kind  of  a  hearing  before  rendering 
a  decision;  the  Act  will  be  satisfied  by  an  informal  process.  It  is  left  to 
the  discretion  of  each  judge  to  determine  an  appropriate  procedure,  subject  to 
any  rules  or  regulations  which  may  be  promulgated.  The  judge,  in  his 
discretion,  will  determine  whether  the  young  person  or  any  other  persons  should 
be  given  notice  of  any  application,  and  whether  anyone  will  be  permitted  to 
make  representations.  For  example,  if  an  individual  wants  access  to  the  record 
of  a  particular  young  person,  but  the  validity  of  his  interest  is  borderline, 
it  might  be  appropriate  to  give  the  young  person  notice  of  this  before  making  a 
decision.  On  the  other  hand,  if  a  newspaper  reporter  doing  a  background  story 
on  youth  court  wishes  to  examine  all  the  records  of  the  youth  court  for  a 
particular  month,  a  judge  may  decide  to  allow  this  without  giving  notice  to  any 
the  young  people  involved;  of  course  the  reporter  would  be  subject  to  s.  38 
concerning  disclosure  of  the  identity  of  young  persons.  If  the  circumstances 
require,  a  judge  might  consider  appointment  of  an  "amicus  curiae"  to  represent 
the  interests  of  a  class  of  young  persons,  rather  than  giving  each  notice. 
Disclosure  under  para.  40(2) (e)  nay  be  limited  to  the  extent  directed  by  the 
judge,  such  that  only  relevant  and  necessary  portions  of  the  record  will  be 
disclosed. 

The  requirement  that  a  person  have  a  "valid  interest"  appears  to 
narrcw  the  class  of  people  who  will  have  access  to  the  young  person's  record 
during  the  course  of  proceedings,  although  the  Act  does  not  define  this  term. 
The  section  includes  a  person  with  "an  interest  in  the  proceedings"  or  "in  the 
work  of  the  court."  Examples  of  persons  who  may  have  an  interest  in  the 
proceedings  are  the  victim,  close  relatives  of  the  victim,  and  possibly  the 
child's  doctor. 
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Disclosure  under  s.  40(3) 


Subsection  40(3)  gives  a  specified  list  of  persons  a  right  to  access 
to  court  records,  and  to  obtain  copies  under  subs.  40(5),  at  any  time  before, 
after  and  during  a  proceeding. 

Paragraph  40(3) (a)  gives  the  young  person  a  right  to  access,  thus 
ensuring  that  the  young  person  is  able  to  use  the  records  in  preparation  for 
and  during  any  legal  proceedings.  Counsel  for  the  young  person  is  included  in 
para.  40(3)  (b),  but  only  to  the  extent  that  he  is  acting  "on  behalf  of  the 
young  person."  "Counsel"  is  defined  in  s.  2  of  the  Criminal  Code  as  a 
"barrister  or  solicitor";  this  definition  does  not,  therefore,  seem  to  extend 

to  articling  students  or  clerks,  nor  does  it  include  other  agents  or 

representatives  of  the  young  person.  Unlike  para.  40(2)  (a),  vhich  allows  for 
disclosure  of  records  to  a  parent,  or  counsel  for  a  young  person,  para. 

40(3) (b)  does  not  include  reference  to  parents.  The  parents'  right  to 
disclosure  is  more  limited  than  the  young  person's,  as  no  specific  right  to 
access  records  is  given  to  them  after  the  ccrpletion  of  disposition;  parents 
may  seek  access  under  para.  40(3) (1). 

Some  of  the  provisions  of  subs.  40(3)  limit  the  circumstances  under 
which  access  can  be  obtained.  For  example,  the  National  Parole  Board  has  a 
right  of  access,  in  the  case  of  an  application  for  parole  made  by  the  young 
person  after  he  has  become  an  adult  (para.  40(3)(d)).  Similarly,  any 

institution  in  which  the  young  person  is  held  in  custody  after  he  becomes  an 
adult  may  request  disclosure  (para.  40(3)(h)).  Access  is  also  granted  under 
para.  40(3) (j)  for  the  purpose  of  determining  whether  to  grant  security 
clearances  required  by  the  provincial  or  federal  government. 

Under  para.  40(3) (c),  the  provincial  Attorney  General  or  any  person 
authorized  in  writing  by  him  has  a  right  to  access  to  the  record,  without  the 
need  to  specify  a  reason. 

Disclosure  to  police  investigator:  s.  40(3)(e) 

Paragraph  40(3)(e)  provides  for  access  to  an  investigating  peace 
officer  with  "reasonable  and  probable  grounds"  for  suspecting  the  young  person 
of  having  committed  an  offence.  The  person  who  determines  vhether  reasonable 
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and  probable  grounds  exist  has  not  been  specified.  It  seems  that  the  youth 
court  clerk  is  given  this  responsibility;  note  that  paras.  40(3)  (k)  and  (1) 
specify  that  certain  questions  of  access  must  be  determined  by  the  judge.  As 
with  paras.  40(2)  (a)  to  (d),  it  seems  that  paras.  40(3)  (a)  to  (j)  are  to  be 
administered  by  the  clerk  of  the  youth  court. 

Disclosure  for  other  proceedings:  s.  40(3) (f),  (g)  &  (j) 

Disclosure  of  the  youth  court  record  is  also  available  to  any  court 
for  the  purpose  of  sentencing  the  young  person  after  he  has  become  an  adult 
(para.  40(3)  (g)).  The  purpose  of  this  provision  is  to  make  available  to  the 
sentencing  judge  information  revealing  a  pattern  of  crime  before,  and 
continuing  into,  adulthood.  Any  court  dealing  with  the  young  person  under 
provincial  child  welfare  or  youth  protection  legislation  also  has  a  right  to 
disclosure,  (para.  40(3) (f));  as  well,  where  such  legislation  authorizes  the 
provincial  director  to  obtain  the  information  in  the  record,  if  the  provincial 
director  is  dealing  with  the  young  person  under  such  legislation,  he  may  have 
access  to  the  record  (para.  40(3) (i)).  Note,  however,  that  subs.  40(7)  clearly 
states  that  neither  para.  40(3) (f)  or  (g)  renders  admissible  evidence  that 
would  otherwise  not  be  admissible  according  to  the  rules  of  evidence  in  the 
court  proceedings.  A  previous  youth  court  record  cannot  be  used  for  any 
purpose  after  the  time  prescribed  by  s.  45  of  the  Y.O.A.  requiring  destruction 
of  the  records  has  elapsed;  see  subs.  45(5).  See  also  paras.  36(l)(c)-(f) 
concerning  use  of  a  record  of  conviction  in  subsequent  proceedings. 

Disclosure  to  researchers  or  persons  having  a  "valid  interest":  s.  40(3) (k)&(l ) 

Any  person  "deemed  by  a  youth  court  judge  to  have  a  valid  interest  in 
the  record  for  research  or  statistical  purposes"  may  have  access  to  youth  court 
records  pursuant  to  para.  40(3) (k),  provided  the  disclosure  is  in  the  "public 
interest."  Paragraph  40(3) (1)  extends  disclosure  to  any  other  person  deemed  by 
a  youth  court  judge  to  have  a  valid  interest  in  the  record,  provided  disclosure 
"is  desirable  in  the  interest  of  the  proper  administration  of  justice." 
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Anyone  seeking  disclosure  under  paras.  40(3) (k)  or  (1)  must  satisfy  a 
youth  court  judge  that  he  has  a  "valid  interest."  This  term  is  also  used  in 
para.  40(2) (e).  What  constitutes  a  "valid  interest"?  Clearly  in  these 
situations  a  valid  interest  must  be  consistent  with  either  the  public  interest 
(40(3) (k))  or  the  interest  of  the  proper  administration  of  justice  (40(3) (1)). 

An  example  of  a  "person"  wanting  disclosure  under  para.  40(3) (1) 
might  be  one  operating  an  alternative  measures  (diversion)  program  under  s.  4; 
the  disclosure  of  youth  court  records  might  be  required  to  enable  the  program 
operators  to  ascertain  whether  destruction  of  their  own  records  is  required 
under  subs.  45(2). 

In  assessing  an  application  for  access  under  para.  40(3) (k)  the  judge 
should  consider  the  nature  of  the  research  being  conducted.  The  objectives  of 
the  researcher  and  his  qualifications  (high  school  student  vs.  post-graduate 
university  work)  are  to  be  assessed.  Note  that  subs.  40(8)  permits  a 
researcher  obtaining  information  under  para.  40(3) (k)  to  disclose  this 
information,  but  not  in  "any  form  that  could  reasonably  be  expected  to  identify 
the  young  person  to  whom  it  relates."  The  researcher  is  also  exempted  under 
subs.  45(3)  from  the  destruction  of  records  provisions  of  the  Y.O.A. ;  this 
saves  the  researcher  frcm  the  difficulties  associated  with  destruction  and 
allows  long  term  studies  to  be  conducted,  subject  to  subs.  40(8). 

Subsection  46(2)  generally  prohibits  the  disclosure  of  information  by 
those  who  have  access  to  records. 

The  Y.O.A.  does  not  require  a  judge  to  hold  a  formal  hearing  before 
rendering  a  decision  under  para.  40(3) (k)  or  (1).  An  informal  procedure  will 
satisfy  the  Act;  see  discussion  para.  40(2) (e). 

In  deciding  an  application  under  subss.  40(2)  or  40(3),  the  judge 
should  consider  the  fundamental  principles  articulated  in  s.  3  of  the  Y.O.A. 
Subsection  3(e)  provides  that  the  young  person  has  rights  and  freedoms  in  his 
own  right.  Indiscriminate  disclosure  of  the  young  person's  record  without  a 
determination  of  the  presence  of  a  sufficient  degree  of  public  interest  may 
violate  the  young  person's  right  to  privacy. 


> 
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Limitation  on  disclosure;  s.  40(4) 


Subsections  13(6)  and  14(7)  provide  that  medical,  psychological  or 
pre-dispositional  reports  may,  under  specified  circumstances,  be  withheld  from 
a  young  person,  his  parents  or  a  private  prosecutor.  Where  this  has  been  done, 
even  though  these  reports  constitute  part  of  the  youth  court  record,  they  shall 
not  be  available  for  inspection  under  subss.  40(2)  and  40(3)  to  a  person  frcm 
whom  they  have  been  withheld  under  subss.  13(6)  and  14(7).  This  will  require 
some  special  precautions  on  the  part  of  youth  court  clerks;  some  form  of  "red 
flagging"  of  these  records  will  be  necessary.  Others  who  have  obtained  copies 
of  these  documents  will  have  to  exercise  similar  care. 

Copies  of  records:  s.  40(5)  &  (6) 

A  person  who  has  access  to  court  records  under  subss.  40(2)  or  40(3) 
may  be  given  a  copy  of  any  part  of  the  record  under  subs.  40(5).  Presumably 
under  s.  67  or  68  regulations  or  rules  nay  be  prescribed  to  set  fees  for 
providing  copies.  Under  subs.  40(6)  the  youth  court  must  keep  a  reconi  of  all 
copies  given  out  along  with  a  list  of  the  person  to  whom  copies  are  given. 
Such  records  facilitate  the  operation  of  the  destruction  provisions  in  s.  45. 
Note  that  apparently  no  record  need  be  kept  of  persons  who  merely  inspect  the 
files  and  who  might  in  the  course  of  inspection  make  handwritten  notes  of  the 
information  in  the  file. 


Police  Records:  s.  41  &  42 


The  importance  of  the  records  of  various  local,  provincial  and 
national  police  forces  to  the  enforcement  and  administration  of  justice  is 
recognized  by  the  Y.O.A.  Section  41  deals  with  what  is  commonly  referred  to  as 
a  "criminal  record,"  while  s.  42  is  somewhat  broader  and  includes  police 
records  relating  directly  to  the  investigation  of  alleged  offences.  Note  that 
s.  44  deals  with  fingerprints  and  photographs  which  could  form  an  integral  part 
of  actual  investigative  police  records.  Records  of  ancillary  police  services 
and  associated  police  agencies,  such  as  forensic  laboratories,  fall  under  s.  43 
dealing  with  government  records. 
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Central  Repository  Records:  s.  41 


Section  41 


41(1)  Records  in  central  repos itory.  A  record  of  any  offence 
of  which  a  young  person  has  been  found  guilty  under  this  Act  nay 
be  kept  in  such  central  repository  as  the  Commissioner  of  the 
Royal  Canadian  Mounted  Police  may,  from  time  to  time,  designate 
for  the  purpose  of  keeping  criminal  history  files  or  records  on 
offenders  or  keeping  records  for  the  identification  of 
offenders. 

(2)  Police  force  to  provide  record.  Where  a  young  person  is 
found  guilty  of  an  offence  under  this  Act,  the  police  force 
responsible  for  the  investigation  of  the  offence  shall  provide  a 
record  of  the  offence  for  inclusion  in  ary  central  repository 
designated  pursuant  to  subsection  (1). 

(3)  Subsections  40(2)  to  (B)  apply.  Subsections  40(2)  to 
(8)  apply,  with  such  modifications  as  the  circumstances  require, 
in  respect  of  records  kept  pursuant  to  subsection  (1). 


"Record":  s.  41 


"Record"  and  "criminal  history  files"  are  not  defined  in  the  Act, 
although  the  record  in  s.  41  is  clearly  different  from  the  youth  court  records 
in  s.  40.  The  "record"  which  may  be  kept  pursuant  to  s.  41  could  include  such 
factual  information  about  the  young  person,  the  offence,  and  the  disposition  as 
the  following: 

-  young  person:  -  identifying  information  including: 

-  name,  address,  school,  etc. 

-  date  and  place  of  birth 

-  physical  'inscription 

-  parents 1  names  and  addresses 

-  finger  print  section  (F.P.S.)  number. 

-  offences  -  nature  of  offence 

-  Act  and  section  number 

-  date  of  conviction 

-  disposition  -  jurisdiction  and  court 

-  nature  of  disposition 

-  date  of  completion 
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Si. 'i >n*.-ot ion  41(1)  uses  the  terms  ‘'criminal  history  files,"  "records  on 
offenders"  and  "records  for  the  identification  of  offenders";  the.se  terms  would 
appear  to  be  roughly  synonymous .  The  use  of  these  synonyms  ensures  that 
terminology  employed  by  different  law  enforcement  agencies  is  included; 
further,  the  words  seem  susceptible  to  broad  interpretation,  and  the  records 
can  be  expanded  to  include  additional  information  winch  may  be  considered 
relevant . 

Subparagraph  44{5)(a)(ii)  requires  that  where  a  young  person  accused 
of  committing  an  indictable  offence  is  found  guilty  of  that  offence,  the 
original  or  a  copy  of  any  fingerprints  and  a  print  of  any  photograph  of  the 
young  person  shall  be  kept  as  part  of  tire  s.  41  record  in  the  central 
repository. 

Records  of  offence:  s.  41 


Records  maintained  under  s.  41  relate  only  to  offences  of  which  a 
young  person  has  been  found  guilty.  "Offence"  is  limited  by  the  definition  in 
s.  2  of  the  Y.O.A.  to  "an  offence  created  by  an  Act  of  Parliament  or  by  any 
legislation,  rule,  order,  by-law  or  ordinance  made  thereunder  other  than  an 
ordinance  of  the  Yukon  Territory  or  the  Northwest  Territories." 

It  appears  that  the  wording  of  s.  41  does  not  allow  the  central 
repository  to  retain  fingerprints  which  are  sent  for  a  fingerprint  search  prior 
to  conviction.  After  a  search  and  a  reply  to  the  submitting  force  has  teen 
made,  the  prints  will  have  to  be  returned  or  destroyed,  as  there  is  no 
authority  for  their  retention  in  these  circumstances  (see  para.  44(5) (a)). 

"Central  repository":  s .  41(1) 


The  Commissioner  of  the  Royal  Canadian  Mounted  Police  is  given 
authority  to  designate  a  facility  for  the  purpose  of  storage  and  retrieval  of 
these  records.  No  doubt  this  respository  will  be  patterned  on  the  existing 
adulc  storage  facility  and  will  likely  be  located  at  the  R.C.M.P.  headquarters 
in  Ottawa.  Such  a  centralized  repository  incorporates  the  following 
advantages: 
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-  it  will  promote  effective  investigation  of  crime  and 
identification  of  criminals  in  the  interests  of  public 
protection  and  the  effective  administration  of  justice; 

-  it  will  ensure  access  to  information  in  a  young  person's  record 
for  those  persons  so  entitled,  (see  subs.  41(3);  and 

-  it  will  enable  a  young  person  to  obtain,  at  any  time,  a  complete 
summary  of  his  record  and  allow  him  to  verify  that  destruction 
has  in  fact  occurred  (see  subs.  41(3)  &  s.  45). 

Record  provided  to  central  repository:  s.  41(2) 

Subsection  41(2),  in  conjunction  with  subs.  41(1),  contemplates  a 
scheme  whereby  the  investigating  police  department,  upon  conviction  of  the 
young  person,  shall  furnish  the  designated  central  repository  with  the 
information  which  constitutes  the  "record  of  the  offence."  Prior  to  the 
conviction  of  a  young  person,  a  record  will  exist  and  will  be  available  only  at 
the  police  department  responsible  for,  or  participating  in,  the  investigation 
of  the  offence,  as  provided  for  under  s.  42. 

Since  the  investigating  department  must  provide  the  information 
subsequent  to  a  conviction,  the  Act  ensures  that  the  information  available  in 
the  central  repository  will  be  ocmplete.  Where  more  than  one  department  has 
been  involved  in  the  investigation,  the  department  which  was  responsible  for 
the  carriage  of  the  prosecution  must  comply  with  providing  the  record. 

Access  to  the  central  repository:  s.  41(3) 

Subsection  41(3)  adopts  subss.  40(2)  to  (8),  with  such  changes  as  the 
circumstances  require,  in  respect  of  the  records  kept  in  the  central 
repository.  Thus,  certain  persons  have  a  right  to  disclosure,  some  have  a 
right  under  specified  circumstances,  and  others  may  make  an  application  to 
youth  court  to  have  access  to  the  records.  There  is  to  be  no  disclosure  of 
records  other  than  in  the  circumstances  specified  in  subss.  40(2)  and  40(3); 
see  subs.  46(2).  Under  para.  40(3)(c),  the  young  person  has  a  right  of  access 
to  his  record  at  any  time  and,  pursuant  to  subs.  40(5),  may  have  a  copy  of  his 
record;  this  will  allow  the  yaung  person  to  ensure  that  his  record  has  been 
destroyed  as  required  by  s.  45. 


MAINTENANCE  AND  USE  OF  RECORDS:  SECTIONS  40-46 


For  paras.  40(2)  (a)  to  (d)  and  40(3)  (a)  to  (j),  the  keeper  of  the 
central  repository  is  to  satisfy  himself  as  to  identity  and  eligibility  of  the 
person  seeking  access.  If  access  is  sought  under  para.  40(2) (e)  or  40(3)  (k)  or 

(1),  the  issue  must  be  decided  by  a  youth  court  judge.  The  Y.Q.A.  does  not 
require  that  any  person  be  given  notice  of  such  an  application  or  that  a  formal 
hearing  he  held.  Before  allowing  access  to  the  records  of  the  central 
repository  under  s.  41  pursuant  to  para.  40(2) (e)  or  40(3)(k)  or  (1),  a  judge 
might  consider  giving  notice  to  the  Commissioner  of  the  Royal  Canadian  Mounted 
Police.  See  also  discussion  of  para.  40(2) (e). 

The  record  kept  pursuant  to  s.  41  might  be  referred  to  as  the  young 
person’s  "criminal  record";  subject  to  subss.  36(1)  and  45(5)  it  may  be  used  in 
subsequent  proceedings  in  youth  court  and  adult  court;  see  also  para. 
40(3)  (g).  It  may  also  be  used  in  a  child  welfare  or  youth  protection  hearing; 
see  para.  40 ( 3 ) ( f ) .  Admissabi 1 ity  of  the  record  in  subsequent  court 
proceedings  is  subject  to  the  rules  of  evidence,  see  subs.  40(7).  In  practice 
such  records  are  introduced  certified  copy  and  identification  of  the  accused 
person  is  made  by  testimony  of  a  police  officer  or  lay  fingerprint  evidence. 

Pol ice  Records:  s.  42 

Section  42 


42(1)  Police  records  A  record  of  any  offence  alleged  to  have 
been  committed  by  a  young  person  rray  be  kept  by  any  police  force 
responsible  for,  or  participating  in,  the  investigation  of  the 
offence. 

(2)  Records  available  to  memoors  of  police  force.  A  reconi 
kept  pursuant  to  subsection  (!)  nay  be  node  available  for 
inspection  at  any  time  to  any  mercber  of  the  police  force  keeping 
the  record. 

(3)  Records  may  fxi  made  available  ro  s|>eo ifiod  persons .  A 

record  kept  pursuant  to  siihseot ion  (l)  may,  in  the  discretion  of 
the  police  force  keeping  the  record,  be  made  available  for 
inspection  to  any  person  or  body  referred  to  in  subsect ion  40(2) 
or  (3)  for  the  purposes  and  in  the  ciroHnstanees  set  out  in 
those  subsect  ions . 

(4)  Subsect  ions  40(4) to  (6)  apply.  Subsections  40(4)  to 

'8)  apply,  with  such  modif ications  cts  the  circumstances  require, 
in  respect  of  records  kept  pursuant  to  sut /sect.. ion  (l). 
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(5)  Police  records  may  be  made  available  to  peace 

officers.  A  record  kept  pursuant  to  subsection  (1)  nay  be  made 
available  for  inspection  at  any  time  to  a  peace  officer  if 
access  to  the  record  is  necessary  in  the  investigation  of  any 
offence  that  a  person  is  suspected  of  committing  or  in  respect 
of  which  a  person  has  been  arrested  or  charged,  vhether  as  a 
young  person  or  as  an  adult. 


"Record  of  any  offence  alleged":  s.  42(1) 

It  should  be  noted  that  "record"  as  used  in  this  section  is  broader 
than  "record"  in  s.  41.  Since  the  record  in  s.  42  is  not  dependent  upon 
conviction,  but  relates  to  the  investigation  of  the  offence,  the  scope  of 
information  which  can  be  included  is  rot  as  restricted  as  in  s.  41.  The  record 
in  s.  42  apparently  refers  to  all  of  the  documentation  oanp.iled  by  the  police 
force  in  the  investigation  of  an  offence  and  would  include  general 
investigation  reports,  complaints,  occurrence  reports,  as  wbII  as  any  forensic 
laboratory  reports.  This  record  may  also  contain  personal  information  about 
the  young  person  suspected  of  being  involved.  Section  42  does  not  require  a 
police  force  to  maintain  a  record  but  it  does  govern  the  maintenance  of,  access 
to,  and  destruction  of  any  documents  and  other  material  which  form  part  of  the 
"record  of  any  alleged  offence." 

As  the  term  "record"  is  not  defined,  it  is  not  clear  whether  it  can 
be  so  broadly  interpreted  as  to  include  the  notes  and  notebook  used  by  a 
pol iceman  in  the  investigation  of  an  offence  alleged  to  have  been  ocmmitted  by 
a  young  person.  The  statute  refers  to  records  kept  by  a  "police  force,"  rather 
than  those  of  a  peace  or  police  officer,  which  suggests  the  individual 
officer's  notes  are  not  included.  Further,  as  an  officer's  personal  notes  are 
of  a  more  private  nature  than  an  official  file  at  a  police  station,  and  as  such 
are  not  available  to  the  public,  one  might  argue  that  the  potential  for 
prejudice  to  young  persons  from  the  existence  of  such  notes  is  relatively 
minimal.  On  the  other  hand,  any  notes  made  by  a  police  officer  would  be  made 
in  the  course  of  his  official  duties  and  arguably  are  a  part  of  the  records  of 
the  "police  force."  One  of  the  main  objectives  of  the  record  provisions  in  the 
Act  is  the  protection  of  young  persons  from  unauthorised  release  of  information 
and  this  suggests  that  a  police  officer's  notes  should  be  included  in  the  s.  42 
record.  It  would  seem  anomalous  to  allow  an  individual  police  officer  to  keep 
a  personal  record  of  the  offence  when  all  other  records  are  required  to  be 
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destroyed.  If  it  is  accepted  that  an  officer's  notes  are  included,  he  will 
have  to  comply  with  the  provisions  of  s.  45  regarding  destruction  of  records. 
For  example,  if  the  notes  were  taken  in  connection  with  an  offence  where  the 
accused  is  a  young  person,  the  officer  would  have  to  destroy  the  relevant 
portion  of  his  notes  v^ere  the  youth  is  acquitted  or  where  the  charge  has  been 
withdrawn  or  stayed;  other  provisions  of  s.  45  may  require  destruction  at  a 
later  date  even  if  the  young  person  is  convicted. 

It  would  not  sean  that  physical  evidence  would  constitute  part  of  a 
police  "record"  but  tape  recordings,  videotapes  or  photographs  would  be 

considered  part  of  this  record.  Fingerprints  and  photographs  of  the  young 

person  are  part  of  the  s.  42  record,  but  are  also  subject  to  the  additional 

constraints  of  s.  44. 

Section  42  has  no  application  until  it  is  "alleged"  that  an  offence 
has  been  committed  by  a  young  person.  An  information  does  not  have  to  be  laid 
for  a  young  person  to  be  "alleged"  to  have  canmitted  an  offence;  it  is 
sufficient  if  the  young  person  is  a  suspect  in  a  case.  A  young  person  who  is 
merely  a  witness  or  is  otherwise  named  in  the  record  (although  not  as  a 

suspect),  is  not  entitled  to  access  pursuant  to  subs.  42(3);  nor,  for  example, 
is  there  a  requirement  for  the  destruction  of  a  police  record  concerning  an 
offence  committed  by  an  adult  and  naming  a  young  person  as  a  witness. 

Participating  police  force:  s.  42(1) 


Ihe  nature  of  criminal  investigation  often  necessitates  a  number  of 
police  forces  being  involved  in  a  single  investigation.  Where  more  than  one 
force  is  participating  in  the  investigation  of  an  offence  alleged  to  be 
committed  by  a  young  person,  each  force  may  keep  a  record,  and  each  is  subject 
to  the  Act. 

It  would  appear  from  para.  44(5)(b)  that  fingerprints  and  photographs 
can  be  kept  only  by  "the  police  force  responsible  for  the  investigation  leading 
to  the  laying  of  the  information  against  the  young  person,"  and  a  police  force 
merely  "participating  in"  the  investigation  of  an  alleged  offence  would  be 
precluded  from  keeping  fingerprints  or  photographs. 
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Police  access  to  police  records:  s.  42(2)  &  (5) 

Pursuant  to  subs.  42(2),  the  files  maintained  by  the  police  force  are 
accessible  to  members  of  the  same  force,  subject  only  to  any  internal  policy 
which  is  within  the  discretion  of  the  force  to  implement.  This  is  contrasted 
with  what  appears  to  be  a  higher  test  for  access  for  members  of  another  force 
under  subs.  42(5). 

Subsection  42(5)  provides  for  access  to  police  officers  f  rcm  forces 
other  than  the  force  keeping  the  record.  This  subsection  does  not  appear  to 
impose  as  high  a  test  for  access  as  is  the  case  with  police  officer's  access  to 
court  records  (see  para.  40(3)  (e)),  although  the  use  of  the  word  "necessary" 
suggests  that  the  information  sought  from  the  record  must  have  a  measure  of 
importance  related  to  the  investigation.  It  is  for  the  record  keeper  of  the 
force  to  determine  the  issue  of  necessity,  with  any  uncertainty  being  resolved 
by  the  chief  of  the  force. 

Subsection  42(5)  allows  access  in  situations  where  charges  are  not 

/ 

yet  laid;  mere  suspicion  is  enough  to  justify  the  request  for  access. 
Discretionary  access  to  police  records:  s.  42(3)  &  (4) 

Subsection  42(3)  allots  a  person  or  body  referred  to  in  subss.  40(2) 
or  (3)  to  seek  access  to  the  police  record,  but  it  is  in  the  discretion  of  the 
police  force  keeping  the  record  to  refuse  access.  This  means  that  the  young 
person  does  not  have  a  right  of  access  to  the  police  record  although  such  a 
right  exists  with  respect  to  the  record  of  conviction  maintained  under  s.  41. 
Subsection  42(3)  is  generally  consistent  with  the  Protection  of  Personal 
Information  provisions  of  the  Canadian  Human  Rights  Act,  S.C.  1976-77,  c.  33, 
subpara.  53(b) (iii)  whereby  police  investigative  files  are  exempt  frcm  the 
general  access  provisions  of  that  legislation  (see  also  Access  to  Information 
Act  Bill  C-43) . 

The  effect  of  subs.  42(3)  of  the  Y.O.A.  is  to  place  the  integrity  of 
the  investigation  of  an  offence  ahead  of  the  right  to  access  of  a  s.  42 
record.  More  specifically  police  rray  be  concerned  about  the  disclosure  of 
information  concerning  the  following: 
i)  police  investigative  methods 
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ii)  witness  names  and  information  identifying  witnesses 
iii)  an  investigation  of  co-accused  or  suspects  who  were  not  charged. 

Thus,  although  a  person  has  satisfied  a  youth  court  judge  that  he 
should  have  access  to  police  records  under  subpara.  40(2) (e)  or  40(3) (k)  or 
(1),  access  to  these  records  may  still  be  denied  by  the  police.  This 
subsection  also  may  operate  to  deny  access  to  the  courts  as  provided  for  under 
paras.  40(3) (f)  and  (g). 

Subsection  42(4)  is  similar  to  subs.  41(3)  and  makes  these 
subsections  of  s.  40  dealing  with  the  process  of  disclosure  and  provision  of 
copies  applicable  to  police  records.  The  right  to  receive  a  copy  pursuant  to 
subs.  40(5)  is  also  within  the  discretion  of  the  police  force,  and  it  would 
seem  that  a  copy  of  the  record  may  lie  denied  although  a  force  may  choose  to 
make  the  record  available  for  iaspection. 

The  police  have  an  absolute  discretion  as  to  whether  to  allcw  access 
to  their  records  to  statutorily  authorised  persons.  Given  the  sensitive  nature 
of  material  in  police  files,  the  concern  about  the  release  of  information  about 
investigative  methods  and  a  fear  that  information  in  the  records  might 
ultimately  lie  revealed  to  the  individuals  named,  it  was  felt  necessary  to  give 
the  police  control  over  their  records. 

Apparently,  the  only  constraint  upon  the  police  right  to  refuse 
access  to  their  records  is  a  requirement  of  good  faith. 

Police  files  and  records  have  generally  not  lieen  subject  to  subpoena 
in  court  proceedings  on  the  lias  is  of  Crown  privilege;  see  however,  Smerchnn.sk  i 
v.  Lewis  (1981),  31  O.R.  (2d)  70S,  117  D.L.R.  (3d)  716,  18  C.P.C.  29  (C.A.) 
which  limits  the  scope  of  the  doctrine.  Any  right  to  subpoena  police  files  for 
various  proceedings  exists  in  addition  to  those  rights  of  disclosure  vroab-d  by 
the  Y.O.A, 

Government  and  Private  Records:  s .  4 3 

Section  4  3  deals  with  a  range  of  records  kept  by  government  agencies 
and  departments  and  by  private  individuals  and  organizations,  in  connection 
with  a  young  person  being  dealt  with  under  the  Y.O.A.  Any  records  within  s.  41 
are  subject  to  the  provisions  of  the  Act  limiting  access  and  requiring 
disclosure  and  destruction. 
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Section  43 


43(1)  Government  records .  A  department  or  agency  of  any 
government  in  Canada  may  keep  records  containing  information 
obtained  fcy  the  department  or  agency 

(a)  for  the  purpose  of  an  investigation  of  an  offence 
alleged  to  have  been  committed  by  a  young  person; 

(b)  for  use  in  proceedings  against  a  young  person  under 
this  Act; 

(e)  for  the  purpose  of  administering  a  disposition; 

(d)  for  the  purpose  of  considering  vhether,  instead  of 
commencing  or  continuing  judicial  proceedings  under  this 
Act  against  a  young  person,  to  use  alternative  measures  to 
deal  with  the  young  person;  or 

(e)  as  a  result  of  the  use  of  alternative  measures  to  deal 
with  a  young  person. 

(2)  Pr i va te  records .  Ary  person  or  organization  may  keep 

records  containing  information  obtained  by  the  person  or 

organization 

(a)  as  a  result  of  the  use  of  alternative  measures  to  deal 
with  a  young  person  alleged  to  have  committed  an  offence; 
or 

(b)  for  the  purpose  of  administering  or  participating  in 
the  administration  of  a  disposition. 

( 3 )  Record  may  be  made  available  to  specified  persons  and 

bodies.  Any  record  kept  pursuant  to  subsection  (1)  or  (2)  may, 
in  the  discretion  of  the  department,  agency,  person  or 

organization  keeping  the  record,  be  made  available  for 
inspection  to  ary  person  or  body  referred  bo  in  subsections 
40(2)  or  (3)  for  the  purposes  and  in  the  circumstances  set  out 
in  those  subsect  ions . 

(4)  Subsections  40(4)  to  (8)  apply.  Subsections  40(4)  to 
(8)  apply,  with  such  rrodif ications  as  the  circumstances  require, 
in  respect  of  records  kept  pursuant  bo  subsections  (1)  and  (2). 


Government  records:  s.  43(1) 

Subsection  43(1)  covers  records  of  any  government  agency  or 
department  at  any  level  federal,  provincial  or  municipal,  other  than  those 
governed  by  ss.  40-42  and  44.  Subsection  43(1)  permits  the  government 
department  or  agency  to  keep  records  for  the  following  specified  purposes: 
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a)  investigation  of  an  offence, 

b)  use  in  proceedings  against  a  young  person, 

c)  purposes  of  administering  a  disposition, 

d)  consideration  of  use  of  alternative  measures,  under  s.  4  or 

e)  dealing  with  a  young  person  by  alternative  measures. 

Any  records  within  this  definition  are  subject  to  the  access  and 
destruction  provisions  of  Y.O.A.  Subsection  43(1)  authorizes  the  keeping  of 
records  by  the  provincial  director,  crown  attorneys,  probation  officers, 
training  schools  and  other  treatment  or  custody  facilities.  Medical  and 
psychiatric  facilities  directly  operated  by  provincial  health  departments  won Ld 
also  seem  to  fall  within  the  scope  of  this  provision.  Naturally  records  of 
government  departments  or  agencies  which  do  not  relate  to  matters  specified  in 
subs.  43(1)  are  not  within  the  Act.  For  example,  if  a  young  person  who  is 
convicted  under  the  Y.O.A.  is  a  ward  of  a  Department  of  Social  Services,  the* 
records  of  the  Department  concerning  the  ward  do  not  generally  become  subieet 
to  the  access,  disclosure  and  destruction  provisions  of  the  Y.O.A.  These 
records,  however,  would  be  subject  to  the  Y.O.A.  provisions  to  the  extent  that 
they  were  obtained  for  use  in  proceedings  under  the  Act,  or  for  the  purposes  of 
administering  a  disposition. 

"Department  or  agency":  s.  43(1) 

The  term  "department  or  agency  of  any  government  in  Canada"  is  not 
defined  in  the  Y.O.A. ,  and  its  exact  scope  is  not  clear;  see  the  discussion  o! 
Children's  Aid  Societies  under  paras .  40(2) (a)-(d) ,  above.  The  definition  L  • 
important,  for  the  types  of  records  encompassed  by  subs.  43(1)  are  much  broader 
than  those  of  subs.  43(2);  any  records  within  the  provisions  of  the  Y.O.A.  ate 
subject  to  the  disclosure  and  destruction  provisions  of  the  Act.  Accordingly, 
in  each  case  where  an  agency  or  d$|>artment  purports  to  have  authority  to 
maintain  records  concerning  a  young  tx-rson,  its  status  as  a  government  ngmicv 
or  department  must  be  determined.  If  it  is  not  a  government  agency  or 
department,  its  authority  for  maintaining  such  records  must  \ v?  found  in  sui 
41(2). 
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Records  of  persons  or  organizations:  s.  43(2) 

The  records  of  persons  or  organizations  containing  information 
obtained  as  a  result  of  the  use  of  alternative  measures,  or  for  the  purpose  of 
administering  or  participating  in  the  administration  of  a  disposition  are 
subject  to  the  provisions  of  the  Y.O.A. 

The  Y.O.A.  does  not,  however,  govern  other  records  of  private  persons 
or  organizations.  Thus  records  of  a  community  agency  which  counselled  a  young 
person  prior  to  the  commission  of  an  offence  are  not  subject  to  the  Act,  but  if 
the  agency  becomes  involved  in  supervising  a  disposition  of  the  young  person, 
those  portions  of  the  young  person's  file  obtained  as  a  result  of  supervising 
the  disposition  are  subject  to  the  Act.  Similarly,  the  records  of  a  store's 
security  service  used  in  the  prosecutions  of  a  young  person  are  not  governed  by 
the  Y.O.A. ,  though  the  police  files  on  the  same  case  are  governed  by  s.  41. 

Discretionary  disclosures:  s.  43(3)  &  (4) 

Subsection  43(3),  like  its  counterpart  subs.  42(3),  gives  discretion 

to  the  record-keeper  in  deciding  whether  to  give  disclosure  to  the  persons 

designated  in  subss.  40(2)  and  40(3)  to  the  record  in  question.  Presumably  the 

record-keeper  has  a  discretion  to  allcw  disclosure  of  part  of  a  record,  vhile 

retaining  the  right  to  withhold  other  parts.  Pursuant  to  subs.  46(2), 

disclosure  of  information  and  access  to  records  is  only  to  be  given  to  those 

specified  in  subss.  40(2)  and  (3).  Application  can  be  made  to  a  youth  court 

under  paras.  40(2)  (e)  and  40(  3)  (k)  &  (1)  for  permission  to  have  disclosure  of 

the  records,  but  the  record-keeper  retains  final  discretion  to  refuse 

disclosure,  even  after  court  approval. 

It  was  not  felt  necessary  to  give  a  right  to  dislosure  of  records 

governed  by  s.  43,  even  though  these  include  such  records  as  those  used  for 

alternative  measures  and  by  review  boards,  as: 

every  young  person  is  given  access  to  court  records  (s.  40)  and 
criminal  records  (s.  41),  and  this  is  thought  sufficient  to  allcw  a 
young  person  to  conduct  court  proceedings  and  enforce  rights  under 
the  Act, 

much  of  the  information  contained  in  records  governed  by  s.  43 
is  obtainable  pursuant  to  other  provisions  in  the  Act, 
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in  regard  to  records  of  individuals,  agencies  and  organizations 
involved  in  alternative  measures,  it  was  felt  that  these  records  are 
limited  in  scope  and  usefulness,  and  further,  the  young  person  only 
participates  in  alternative  measures  voluntarily, 

the  agencies,  organizations  and  individuals  referred  to  in  s.  43  are 
not  usually  considered  part  of  the  judicial  system,  and  it  was  felt 
inappropriate  to  impose  the  costs  and  inconveniences  mandatory 
disclosure  might  involve. 

Naturally,  any  person  mentioned  in  subs.  40(2)  or  40(3)  might  use  other 
legislation  to  obtain  disclosure.  The  provinces  may  enact  legislation,  or  in 
some  situations  Part  IV  of  the  Canadian  Human  Rights  Act,  S.C.  1976-77,  c.  33 
might  apply  (see  also  Access  to  Information  Act  Bill  C-43). 


Review  board  records 


There  may  be  potential  difficulties  in  regard  to  access  to  documents 
anti  records  used  by  the  review  boards,  uhich  individual  provinces  may  choose  to 
establish  to  deal  with  review  of  custodial  disposit ions  under  s.  30  of  the 
Y.O.A.  It  can  be  argued  that  since  the  review  boards  are  carrying  out  "the 
duties  and  functions"  of  a  youth  court,  it  is  the  necessary  implication  of  the 
legislation  that  the  review  board's  records  are  governed  by  s.  40.  As  these 
boards,  for  the  purposes  of  reviewing  a  custodial  disposition,  are  given 
analogous  powers  to  those  of  a  youth  court  and  will  toe  making  similar 
decisions,  a  literal  and  remedial  approach,  consistent  with  the  spirit  of  the 
Y.O.A. ,  would  suggest  that  this  view  should  prevail.  Hence  those  involved 
would  have  a  right  of  access  to  any  document  used  toy  the  board.  'Hie 
jurisprudential  concept  of  "procedural  fairness"  also  lends  support  to  this 
conclusion. 

In  the  absence  of  explicit  legislative  provision,  however,  it  may  te 
argued  that  these  are  not  technically  youth  court  records  and  therefore  that 
s.  40  does  not  apply;  if  this  argument  is  accepted,  it.  follows  that  s.  4  3  will 
govern  review  board  records  and  ensure  that  such  records  are  not  improper l.y 
disclosed  ate  are  eventually  destroyed.  Section  43,  however,  does  not 
guarantee  the  young  person,  his  counsel  or  his  oarents  access  to  the  records. 
However,  if  there  is  a  review  fy  a  youth  court  of  the  review  board's  decision, 
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under  s.  40  the  young  person  must  have  access  to  any  documents  sent  by  the 
review  board  for  consideration  by  the  youth  court;  this  would  include  documents 
which  a  review  board  might  initially  have  withheld  from  the  young  person 
(subject  to  para.  13(6) (b)  allowing  withholding  of  medical  and  psychological 
reports  from  a  young  person).  If  s.  43  applies,  existing  jurisprudence 
suggests  that  in  the  absence  of  valid  legislation  to  the  contrary,  the  review 
board  must  act  fairly  and  at  least  counsel  for  a  young  person  should  have 
access  to  all  documents  on  which  the  board  relies  in  making  its  decision;  see 
Re  Abel  and  Advisory  Review  Board  (1980),  31  O.R.  (2d)  520,  56  C.C.C.  (2d)  153 
(C.A.). 

A  young  person,  his  parents,  the  Attorney  General  or  his  agent  or  the 
provincial  director  have  a  right  to  review  by  the  court  of  a  review  board 
decision  (s.  31). 

Fingerprints  and  Photographs:  s.  44 

Under  the  Juvenile  Delinquents  Act  there  have  been  conflicting  judicial 
pronouncements  concerning  the  fingerprinting  and  photographing  of  youths  in 
connection  with  police  investigations,  and  practices  have  varied  considerably 
across  the  country.  Section  44  of  the  Y.Q.A.  clarifies  the  law,  giving  police 
the  same  legislative  authority  to  take  fingerprints  and  photographs  of  young 
persons  in  cases  where  adults  can  be  subjected  to  such  a  procedure  with  special 
protections  to  ensure  that  access  will  be  strictly  controlled.  Fingerprints 
and  photographs  of  young  persons  can  only  be  taken  with  legislative  authority, 
and  not  on  the  basis  of  consent.  As  well  as  the  general  destruction  provisions 
of  s.  45,  there  are  specific  and  more  stringent  requirements  in  subs.  44(4) 
regarding  fingerprints  and  photographs.  Although  fingerprinting  and 
photographing  are  an  integral  part  of  police  investigative  work,  it  is 
important  to  note  that  they  are  regarded  as  particularly  sensitive  and  are 
accorded  different  treatment  from  that  given  other  police  records  under  ss.  41 
and  42. 
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Section  44 


44(1)  Identification  of  Criminals  Act  applies.  Subject  to  this 
section,  the  Ident if icat ion  of  Criminals  Act  applies  in  respect 
of  young  persons. 

(2)  Limitation.  No  fingerprints  or  photograph  of  a  young 
person  who  is  accused  of  oorrmitting  an  offence  shall  be  taken 
except  in  the  circumstances  in  which  an  adult  nay,  under  the 
Identification  of  Criminals  Act,  be  subjected  to  the  measure¬ 
ments,  processes  and  operations  referred  to  in  that  Act. 

(3)  Subsections  40(2)  to  (8)  apply.  Subsections  40(2)  to  (8) 
apply,  with  such  modifications  as  the  circumstances  require,  in 
respect  of  fingerprints  or  photographs  taken  pursuant  to  this 
section. 

(4)  Destruction _ of  fingerprints  and  photographs.  Any 

fingerprints  or  photograph  of  a  young  person  taken  pursuant  to 
this  Act,  and  all  copies,  prints  or  negatives  thereof,  shall  be 
destroyed  forthwith 

(a)  where  the  young  person  is  acquitted,  on  the  expiration 
of  the  tine  allowed  for  the  taking  of  an  appeal  or,  when1 
an  appeal  is  taken,  when  all  proceedings  in  respect  of  the 
appeal  have  been  completed;  or 

(b)  where  a  young  person  is  not  charged  with  an  offence  or 
where  the  charge  against  the  young  person  is  dismissed  for 
any  reason  other  than  an  acquittal,  withdrawn  or  stayed  and 
no  proceedings  are  taken  against  him  for  a  period  of  three 
months,  on  the  expiration  of  the  three  months. 

(5)  Records  kept  where  a  young  person  is  found  guilty.  Where 
a  young  person  accused  of  committing  an  Indictable  offence  is 
found  guilty  of  the  offence,  the  original  or  a  copy  of  any 
fingerprints  and  a  print  of  any  photograph  of  the  young  person 
taken  by  or  on  behalf  of  a  peace  officer 

(a)  shall  be  kept 

(i)  as  part  of  the  youth  court,  record  of  the  young 
person  vfiere  the  fingerprints  or  a  print  of  the  photograph 
has  been  received  in  evidence  by  the  youth  court  in  any 
proceeding  relating  to  the  Offence,  and 

(ii)  as  part  of  any  record  of  the  offence  kept  in  the 
repository  referred  to  in  subsection  41(1);  and 

(b)  may  be  kept  by  the  police  force  responsible  for  the 
investigation  leading  to  the  laying  of  the  information 
against  the  young  person. 
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Legislative  authority:  s.  44(1)  &  (2) 

Subsection  44(1)  authorizes  police  officers  to  fingerprint  and 
photograph  young  persons  in  the  same  way  as  adults,  pursuant  to  the  provisions 
of  the  Identification  of  Criminals  Act,  R.S.C.  1970,  c.  1-1.  That  Act 
authorizes  these  procedures  when  a  person  is  charged  with  or  convicted  of  an 
indictable  offence,  or  has  been  apprehended  under  the  Extradiction  Act  R.S.C. 
1970,  c.  E-21  or  the  Fugitive  Offenders  Act,  R.S.C.  1970,  c.  F-32. 

Subsection  44(2)  provides  that  fingerprints  and  photographs  can  only 
be  taken  pursuant  to  the  provisioas  of  the  Indent if ication  of  Criminals  Act. 
Unlike  with  adults,  the  police  cannot  fingerprint  or  photograph  a  young  person 
solely  on  the  basis  of  his  consent;  there  must  be  legislative  authority.  It 
might  be  argued  that  if  f ingerprints  or  photographs  are  taken  in  violation  of 
subs.  44(2)  of  the  Y.O.A. ,  they  should  be  excluded  frcm  evidence  at  subsequent 
proceedings  pursuant  to  the  Canadian  Charter  of  Rights  and  Freedoms,  as 
violating  rights  under  para.  11(d)  and  "bringing  the  administration  of  justice 
into  disrepute"  (subs.  24(2)  of  Charter) . 

Access  to _f ingerprints  and  photographs:  s.  44(3) 

Subsection  44(3;  provides  that  subss.  40(2)  to  (8)  governing  access 
to  records  apply  to  fingerprints  and  photographs  taken  by  the  police.  Thus, 

for  example,  under  para.  40(3) (e)  any  peace  officer  having  reasonable  and 

probable  grounds  for  suspecting  that  a  young  person  has  committed  any  offence, 
may  have  access  to  any  fingerprints  or  photographs  already  taken  of  the  young 
person-  unless  they  have  been  destroyed  pursuant  to  the  provisions  of  the 

Y.O.A.  Similarly,  under  para.  40(3) (a)  the  young  person  has  a  right  to 
access.  Notice  that  unlike  in  regard  to  police  records  (s.  42)  and  government 
and  private  records  (s.  43),  the  keeper  of  fingerprints  or  photographs  must 
disclose  them  to  an  authorized  person. 

It  would  seem  unlikely  that  circumstances  would  justify  a  judicial 
disclosure  of  fingerprints  or  photographs  under  para.  40(2) (e),  or  40(3) (k)  or 
(1);  sufficient  information  should  be  available  in  the  youth  court  records 
( s .  40)  and  police  records  (s.  41)  for  most  researchers  and  other  persons 

having  a  "valid  interest"  in  the  young  person  or  the  proceedings  of  the  youth 
court . 

Unauthorized  disclosure  is  an  offence  under  subs.  46(2). 
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Destruction  of  fingerprints  and  photographs;  s.  44(4) 

Subsection  44(4)  requires  the  destruction  of  fingerprints  and 
photographs  when  a  young  person  is  not  convicted.  Paragraph  44(4) (a)  requires 
destruction  upon  acquittal.  Paragraph  44(4) (b)  deals  with  situations  where  the 
young  person  is  not  charged  or  proceedings  are  stayed  or  withdrawn,  or  there  is 
a  dismissal  for  any  reason  other  than  an  acquittal  (for  example,  quashing  an 
information  for  a  technical  defect)  and  no  new  proceedings  are  taken  for  three 
months;  in  these  situations  fingerprints  or  negatives  must  be  destroyed  three 
months  from  the  cessation  of  proceedings.  Paragraph  44(4) (b)  is  subject  to  the 
Extradition  Act  and  Fugitive  Offenders  Act  which  do  not  require  that  a  charge 
be  laid  before  fingerprints  or  photographs  are  taken. 

When  fingerprints  or  photographs  have  been  taken  and  the  young  person 
is  convicted,  they  may  be  stored  pursuant  to  subs.  44(5)  and  must  be  destroyed 
pursuant  to  s.  45. 

Although  subs.  44(4)  does  not  specifically  deal  with  included 
offences,  it  would  seem  clear  that  where  a  young  person  is  convicted  of  an 
included  indictable  offence,  the  fingerprints  and  photograph  could  be  retained 
as  per  subs.  44(5).  Where  a  young  person  is  originally  charged  with  an 
indictable  offence  and  his  fingerprints  or  photograph  are  taken  pursuant  to 
subs.  44(1)  but  is  only  convicted  of  an  included  summary  conviction  offence, 
his  fingerprints  and  photographs  would  have  to  be  destroyed. 

Subsection  44(4)  requires  the  destruction  of  all  originals,  as  well 
as  copies,  prints  and  negatives. 

Storage  of  fingerprints  and  photographs:  s.  44(5) 


Subsection  44(5)  provides  for  the  storage  of  fingerprints,  and 
photographs  in  the  following  manner  where  a  yaung  person  is  found  guilty  of  an 
indictable  offence: 

where  the  prints/photos  were  used  in  court  they  shall  form 
part  of  the  court  record  and  be  stored  accordingly  under 
s.  40  (subpara.  44(5)(a)(i)); 
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they  shall  form  part  of  any  record  kept  in  the  central 
repository  under  s.  41  (subpara.  44( 5) (a) ( ii) ;  and 

they  may  be  kept  by  the  police  force  responsible  for  the 
investigation  (para.  44(5)(b)). 

It  is  noteworthy  that  para.  44(5) (a)  is  nandatory  vhereas  para. 
44 ( 5 ) ( b )  is  permissive . 

Although  subs.  42(1)  provides  for  participating  police  forces  to 
maintain  a  record,  para.  44 ( 5 )  (b)  makes  it  clear  that  it  is  only  the  police 
force  which  was  "responsible  for  the  investigation  leading  to  the  laying  of  an 
information"  which  may  retain  fingerprints  and  photographs  in  their  record.  In 
a  joint  investigation,  more  than  one  force  might  have  this  responsibility,  in 
which  case  both  would  qualify  under  para.  44(5)(b). 

It  also  seems  that  the  central  repository  must  destroy  or  return  to 
the  submitting  police  force,  fingerprints  and  photographs  of  young  persons  that 
are  submitted  prior  to  conviction  for  the  purposes  of  criminal  record  checks. 
There  is  no  authority  in  ss.  41-44  for  the  central  repository  to  retain 
fingerprints  and  photographs  until  the  young  person  has  been  convicted,  and  s. 
46  makes  it  clear  in  these  circumstances  that  they  may  not  be  kept. 

Destruction  of  Records:  s.  45 


The  philosophy  of  accountability  and  responsibility  articulated  in 
the  Declaration  of  Principles  found  in  s.  3  of  the  Y.O.A.  does  not  extend  to 
the  point  that  young  persons  are  treated  exactly  as  adults.  The  record 
destruction  provisions  of  the  Y.O.A.  recognize  that  a  young  person  should  not 
be  subject  to  consequences  as  severe  as  those  imposed  on  an  adult. 

Section  45  gives  a  young  person  convicted  of  an  offence  an  incentive 
to  refrain  from  further  involvement  in  illegal  activity  by  providing  for 
automatic  destruction  of  records  after  a  certain  period  of  time  if  the  young 
person  has  no  further  convictions.  It  is  recognized  that  a  young  person  should 
be  given  a  second  chance  to  begin  life  with  a  "clean  record."  Similar  policy 
concerns  are  reflected  in  s.  36,  which  provides  that  for  many  purposes  a  young 
person  will  be  deemed  not  to  have  been  convicted  of  an  offence  under  the 
Y.O.A.  once  any  disposition  made  under  the  Act  has  ceased  to  have  effect. 
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Section  45: 


45.(1)  Destruction  of  Records.  Where  a  young  person  is  charged 
with  an  offence  and 

(a)  is  acquitted,  or 

(b)  the  charge  is  dismissed  for  any  reason  other  than 
acquittal ,  withdrawn  or  stayed  arcl  no  proceedings  are 
taken  against  him  for  a  period  of  three  months, 

all  records  kept  pursuant  to  sections  40  to  43  and  records  taken 
pursuant  to  section  44  that  relate  to  the  young  person  in 
respect  of  the  alleged  offence  and  all  copies,  prints  or 
negatives  of  such  records  shall  he  destroyed. 

(2)  Idem.  Where  a  young  person 

(a)  has  not  teen  charged  with  or  found  guilty  of  an  erf: fence 
under  this  or  any  other  Act  of  Parliament  or  any 
regulation  made  thereunder,  whether  as  a  young  person  or 
an  adult, 

(i)  for  a  period  of  two  years  after  all  dispositions  node 
in  respect  of  the  young  person  have  teen  ocnpleted,  vhere 
the  young  person  has  at  any  time  teen  found  guilty  of  an 
offence  punishable  on  summary  conviction  but  has  never 
been  convicted  of  an  indictable  offence,  or 
( i  i )  for  a  period  of  five  years  after  all  disposition:! 
made  in  respect  of  the  young  person  have  teen  completed, 
where  the  young  person  has  at  any  tine  teen  convicted  of 
one  or  more  indictable  offences,  or 

(b)  h'SS,  after  becoming  an  adult,  been  granted  a  pardon  under 
the  Criminal  Reoords  Act, 

all  records  kept  pursuant  to  sections  40  to  41  and  reoords  taken 
pursuant  to  section  44  that  relate  to  the  young  person  and  all 
copies,  prints  or  negatives  of  such  records  shall  be  destroyed. 

( 3 )  Cory  given  for  research _ or _ sta  t  i stical  _  purposes . 

Subsect  ions  (1)  and  (2)  do  not  epply  in  respect  of  any  copy  of  a 
record  or  part  thereof  that  is  given  to  any  person  pursuant  to 
paragraph  40(3)  (k),  but  does  apply  in  respect  of  copies  of 
f ingerpr mts  or  photographs  given  pursuant  to  that  paragraph. 

(4)  Destruction  on  acquittal,  etc.  Any  record  that  is  not 
destroyed  under  this  section  because  the  young  person  to  vhom  it 
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relates  was  charged  with  an  offence  during  a  period  referred  to 
in  that  subsection  shall  be  destroyed  forthwith 

(a)  where  the  young  person  is  acquitted,  on  the 
expiration  of  the  time  allowed  for  the  taking  of  an  qppeal 
or,  where  an  appeal  is  taken,  when  all  proceedings  in 
respect  of  the  appeal  have  been  completed; 

(b)  where  no  proceedings  are  taken  against  him  for  a  period  of 
six  months,  on  the  expiration  of  the  six  months;  or 

(c)  where  the  charge  against  the  young  person  is  dismissed  for 
any  reason  other  than  acquittal,  withdrawn  or  stayed  and 
no  proceedings  are  taken  against  him  for  a  period  of  six 
months,  on  the  expiration  of  the  six  months. 

(5)  Young  person  deemed  not  to  have  committed  offence.  A 

young  person  shall  be  deemed  not  bo  have  committed  any  offence 
in  respect  of  which  records  are  required  to  be  destroyed  under 
subsection  (1),  (2)  or  (4). 

(6)  Records  not  to  be  used.  No  record  or  copy,  print  or 
negative  thereof  that  is  required  under  this  section  to  be 
destroyed  may  be  used  for  any  purpose. 

(7)  Request  for  destruction.  Any  person  who  has  under  his 
control  or  in  his  possession  any  record  that  is  required  under 
this  section  to  be  destroyed  and  vho  refuses  or  fails,  on  a 
request  rrade  by  or  on  behalf  of  the  young  person  to  whom  the 
record  relates,  to  destroy  the  record  commits  an  offence. 

(8)  Application  to  delinquency-.  This  section  applies,  with 
such  modifications  as  the  circumstances  require,  in  respect  of 
records  relating  bo  the  offence  of  delinquency  under  the 
Juvenile  Delinquents  Act  as  it  read  urmed lately  prior  to  the 
caning  into  force  of  this  Act, 


Destruction  if  no  conviction:  s.  _43 (_1 ) 

All  records  kept  in  connection  with  an  alleged  offence  by  a  young 
person  must  be  destroyed  if  he  is  acquitted  of  the  charge,  para.  45(1)  (a). 
Records  included  would  be  youth  court  records  (s.  40),  police  records  (s.  42), 
and  government  and  private  records  (s.  43);  central  repository  records  only 
arise  after  conviction  (s.  41)  and  destruction  of  fingerprints  and  photographs 
is  governed  by  subs.  44(4)  where  the  young  person  is  acquitted.  There  is  no 
specification  of  how  soon  after  acquittal  the  records  must  be  destroyed; 
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presumably  this  must  be  done  after  the  expiration  of  the  time  allowed  for 
taking  an  appeal  or,  where  an  appeal  is  taken,  when  all  proceedings  in  respect 
of  the  appeal  have  been  completed. 

Paragraph  45(1 )(b)  has  similar  provisions  dealing  with  situations 
where  a  charge  is  withdrawn  or  stayed,  and  proceedings  are  not  brought  for 
three  months;  this  paragraph  also  applies  where  a  charge  is  dismissed  for 
reasons  other  than  acquittal,  for  example  if  there  has  been  a  dismissal  because 
of  the  non-appearance  of  the  prosecutor  (Criminal  Code  s.  734)  or  an 
information  is  quashed  for  a  technical  defect. 

There  is  no  express  provision  in  subs.  45(1)  for  the  destruction  of 
the  record  of  an  investigating  police  force  which  suspects  a  young  person  of 
having  committed  an  offence,  but  has  not  laid  any  charges.  Further,  there  is 
no  express  provision  in  the  Aot  for  the  destruction  of  police  records  with 
respect  to  a  young  person  suspected  of  an  offence  where  no  charge  is  laid  if 
there  is  no  conviction  for  a  subsequent  offence.  This  would  suggest  a  force 
may  keep  its  investigating  records  active  indefinitely  (contrast  para. 44(4) (b) 
which  specifies  that  fingerprints  or  photographs  are  to  be  destroyed  if  no 
charges  are  brought  within  three  months).  While  one  might  reach  this 

conclusion,  it  should  be  noted  that  it  would  be  inconsistent  with  the  effect  of 
para  45(2) (a). 

Where  a  young  person  is  suspected  of  committing  an  offence  but  not 

charged,  subsequently  is  convicted  of  another  offence,  and  then  satisfies  the 

requirements  of  para.  45(2) (a)  for  a  "clean  period,"  "all  records  kept  pursuant 
to  sections  40  to  43"  shall  be  destroyed.  In  this  instance,  it  would  seen  that 
"all  records"  includes  records  of  an  investigating  force  vhiich  has  previously 
suspected  a  young  person  of  an  offence  and  not  laid  any  charges. 

The  records  of  an  agency  administering  a  program  of  alternative 

measures  in  regard  to  a  young  person  alleged  to  have  committed  an  offence,  but 
not  formally  charged  (no  information  laid),  are  governed  by  the  same 
legislative  provisions  as  govern  police  investigating  files  regarding  offences 
for  which  no  charges  are  laid.  Mule  subs.  45(1)  does  not  require  destruction, 
subs.  45(2)  will  require  destruction  if  there  has  been  a  conviction  in  regard 
to  a  subsequent  charge  and  the  required  "clean  period." 
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This  leads  to  the  anomalous  result  that  the  records  of  a  young  person  who  has 
only  been  involved  in  alternative  measures  could  be  kept  indefinitely  whereas 
the  records  of  a  youth  who  has  performed  alternative  measures,  is  convicted  of 
a  subsequent  offence,  and  then  satisfies  the  requirements  for  destruction  will 
be  destroyed.  Notwithstanding  this  apparent  gap  in  the  legislation,  it  is 
suggested  that,  as  a  matter  of  practice,  records  from  alternative  measures 
involvement  be  destroyed  if  the  young  person  has  no  further  convictions,  after 
two  years  if  the  original  offence  was  summary,  and  after  five  years  if  the 
original  offence  was  indictable. 

Destruction  after  finding  of  guilt:  s.  45(21  &  (4) 


If  a  young  pei^on  has  been  convicted  under  the  Young  Offenders  Act, 
subs.  45(2)  provides  that  if  there  are  no  further  charges  for  a  specified  time, 
then  all  records  kept  under  ss.  40-44  are  to  be  destroyed.  The  time  specified 
is  two  years  after  the  completion  of  the  disposition  of  an  offence  if  the 
original  offence  was  summary,  and  five  years  after  the  completion  of  the 
disposition  if  the  offence  was  indictable.  Destruction  will  also  be  required 
if,  after  becoming  an  adult,  the  young  person  secures  a  pardon  under  the 
Criminal  Records  Act,  R.S.C.  1970  (1st.  Supp.),  c.  12. 

If  there  are  further  charges  before  a  record  is  destroyed  under 

subs.  45(2),  but  no  conviction  results,  then  subs.  45(4)  requires  the  ultimate 
destruction  of  the  records.  The  destruction  is  suspended  until  the  charges  are 
dismissed,  or  there  has  been  a  reasonable  period  (six  months)  for  their 
resol ut ion. 

If  a  young  person  is  convicted  of  another  offence  before  the  period 

specified  in  subs.  45(2)  has  expired,  the  records  need  not  be  destroyed; 

however,  if  there  is  a  subsequent  period  free  of  further  convictions,  all 
records  are  to  be  destroyed.  For  example,  if  a  thirteen-year-old  boy  is 
convicted  of  a  summary  conviction  offence  in  January,  1990  and  given 
six  months  probation,  then  as  a  fourteen-year-old  of  an  indictable  offence  in 
January,  1991  and  given  twelve  months  probation  and  then  has  no  further 

charges,  in  January  1997,  all  of  the  records  relating  to  both  offences  are  to 
be  destroyed;  January  1997  is  five  years  after  the  completion  of  the  last 
disposition. 
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Method  of  destruction:  s.  44  &  45 


The  Act  does  not  provide  a  specific  mechanism  for  destruction.  The 
word  "destroy"  suggests  there  is  an  onus  on  the  record-keeper  to  see  that 
records  are  shredded,  burned  or  otherwise  mutilated  so  that  they  are  no  longer 
in  a  readable  form.  In  the  case  of  computer  tapes,  the  recordings  must  be 
erased.  Merely  throwing  records  out  as  waste  paper  may  not  meet  the 
requirements  of  the  Act.  There  are  frequent  media  reports  of  supposedly 
confidential  government  files  which  were  to  have  been  destroyed,  but  were  only 
thrown  out  and  ultimately  discovered  in  a  public  place  due  to  some  unfortunate 
event  like  the  rupture  of  a  garbage  bag. 

At  least  initially,  agencies  and  individuals  with  records,  or  comes 
of  records,  may  have  some  difficulty  in  complying  with  the  do  struct  ios 
provisions  of  the  Y.O.A.  It  is  in  part  l^cause  of  anticipated  difficulties, 
that  subs.  45(7)  limits  criminal  liability  for  failure  to  comply  with  t:J, 
destruction  of  records  requirements  of  the  Act. 


Copies :  s.  45 (  0 


As  a  rule,  if  a  record  is  to  lx:  destroy  tv  f  under  45,  all  co;  i>\  .  a 
the  record  are  to  to  destroyed.  The  requirement  to  Keep  .  list  of  those  -.u  < 
have  received  copies  of  records  pursuant  to  subs.  40(6),  facilitates  kee;  e.g 
track  of  those  who  have  copies.  An  exception  to  tins  rule  exists  under  sib... 
45(3)  for  researchers  who  obtain  copies  of  records  under  nura.  40(3) (k);  1  m 
will  facilitate  long-term  research  and  preserve  potent. i  ill'-  value1  •!  r< *s< 
data.  Even  researchers  must  destroy  copies  of  Finger;»ri  nhs  am  photogre:  >'  i  - 
these  only  serve  identification  purposes. 


Ef.jE ect  of  destruct  i on :  _s .  4_3j_5 )  k  (  6 ) 

Whenever  records  are  requi red  to  lx?  do.strcyed  under  s.  43,  a 
result  of  subs.  45(5)  a  young  j>?rson  is  deemed  not  to  'nave  committal 
offence,  even  if  the  record  is  not  in  fact  destroyed.  Similarly,  under  sum. 
45(6)  no  record  and  no  copy,  print  or  negative  thereof  which  is  required  ly 
43  to  Itj  destroyed,  may  lie  used  for  any  purpose;  in  part  ieular,  they  may  not  > 
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used  in  subsequent  proceedings.  Subsections  45(5)  and  (6)  protect  the  young 
person  if  there  should  be  a  failure  to  destroy  records  or  copies. 

Sanctions  for  failure  to  destroy;  s.  45(7) 

Subsection  45(7)  makes  it  an  offence  for  any  person  who  has  under  his 
control  or  in  his  possession,  any  record  that  is  required  under  s.  45  to  be 
destroyed,  but  only  if  that  person  has  refused  or  failed  to  destroy  the  records 
after  a  request  to  do  so,  by  or  on  behalf  of  the  young  person  to  whom  the 
record  relates.  The  penalty  provision  is  found  in  subs.  46(4). 

The  offence  created  by  subs.  45(7)  is  limited  to  situations  of  a 
specific  request,  as  it  is  recognized  that  some  agencies  and  individuals  may 
have  some  difficulty  in  totally  complying  with  all  of  the  destruction 

provisions,  particularly  in  the  first  few  years  of  implementation  of  the 
Y.O.A.  It  is  expected  that  in  due  course  adequate  methods  and  procedures  will 
be  developed  to  facilitate  compliance  with  the  Act. 

Records,  ard  copies  of  records,  may  be  kept  by  the  youth  court, 

different  police  forces,  a  range  of  government  departments  and  agencies,  and 
private  organizations  and  individuals.  The  destruction  requirements  of  the 
Y.O.A.  are  further  complicated  by  the  fact  that  a  person  in  possession  of 
records  may  have  some  difficulty  in  ascertaining  whether  the  young  person  in 
question  has  been  charged  with  or  convicted  of  further  offences,  and  hence 
kno/ing  when  destruction  is  required  under  subs.  45(2)  or  45(4)  as  the  case  may 
be.  Record -keepers  may  choose  to  minimize  these  difficulties  by  destroying 
records  within  the  periods  specified  by  subs.  45(2),  unless  they  definitely 
have  knowledge  of  subsequent  convictions.  Alternatively,  a  record-keeper  may 
seek  access  to  the  records  of  criminal  history  contained  in  the  central 

repository  pursuant  to  s.  41;  such  a  record-keeper  would  clearly  seem  to  be  a 

person  having  a  "valid  interest"  under  para.  40(3) (1). 

Except  in  the  case  of  a  refusal  or  failure  to  comply  with  a  request 
for  destruction  (subs.  45(7)),  there  is  no  direct  sanction  in  the  Y.O.A.  for  a 
failure  to  destroy  records  as  required  by  the  Act.  However,  if  a  record-keeper 
fails  to  comply,  it  might  be  possible  in  some  circumstances  for  a  third  party 
to  obtain  a  prerogative  writ  of  'mandamus'  compelling  compliance.  Further, 
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there  might  be  circumstances  in  which  a  record-keeper  who  fails  to  comply  with 
the  Act  might  be  liable  for  damages,  including  the  possibility  of  punitive 
damages  if  the  failure  is  a  result  of  a  wilful  refusal  to  attempt  to  comply. 
There  might  also  be  political  or  administrative  pressures  brought  to  bear  on 
those  who  make  no  effort  to  comply.  It  also  may  be  possible  that  charges  could 
be  brought  under  s.  115  of  the  Criminal  Code  for  disobeying  a  statute. 


Juvenile  Delinquents  Act  records:  s.  45(8) 

Subsection  45(8)  provides  that  the  provisions  of  s.  45  regarding 
destruction  apply  to  records  relating  to  the  offence  of  delinquency  under  the 
Juvenile  Delinquents  Act,  "with  such  modifications  as  the  circumstances 
require."  The  intention  is  to  neke  the  new  procedures  apply  to  all  existing 
records  pertaining  to  delinquents.  As  the  J.D.A.  has  been  in  force  for  over 
seventy  years,  it  is  recognized  that  it  may  not  be  realistic  to  destroy  all 
records  amassed  under  that  Act.  It  is  clear,  however,  that  any  records  which 
should  be  destroyed,  but  are  not,  cannot  be  used  for  any  purposes,  and  in 
particular,  are  not  to  be  used  in  any  court  proceedings,  subs.  45(6).  further, 
if  a  young  person  or  any  person  acting  upon  his  behalf  requests  that  specific 
records  be  destroyed,  it  will  be  an  offence  under  subs.  45(7)  to  refuse.  In 
general,  one  would  expect  record-keepers  to  make  reasonable  cpod  faith  efforts 
to  conply  with  the  Y.O.A. 


Offence:  s.  46 

Section  46  creates  offences  for  fa i Lure  to  comply  with  the  nrovisioas 
of  the  Y.O.A.  prohibiting  disclosure,  and  in  some  circumstances  provides  Tor 
the  punishment  of  those  who  fail  to  das  troy  records  as  required.  The  aim  of 
creating  offences  is  to  encourage  respect  for  and  discourage  abuse  of  the  law. 
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Section  46 


46(1)  Prohibition  against  possession  of  records.  No  person 
shall  knowlingly  have  in  his  possession  any  record  kept  pursuant 
to  sections  40  to  43  or  any  record  taken  pursuant  to  section  44, 
or  any  copy,  print  or  negative  of  any  such  record,  except  as 
authorized  or  as  required  by  those  sections. 

(2)  Prohibition  against  disclosure.  Subject  to  subsection 
(3),  no  person  shall  knowingly 

(a)  make  available  for  inspection  to  any  person  any  record 
referred  to  in  subsection  (1),  or  any  copy,  print  or 
negative  of  any  such  record, 

(b)  give  any  person  any  information  contained  in  any  such 
record,  or 

(c)  give  any  person  a  oopy  of  any  part  of  any  such  record 
except  as  authorized  or  required  by  sections  40  to  44. 

(3)  Exception  for  employees.  Subsection  (1)  does  not  apply, 
in  respect  of  records  referred  to  in  that  subsection,  to  any 
person  enployed  in  keeping  or  maintaining  such  records,  and  any 
person  so  employee]  is  not  restricted  from  doing  anything 
prohibited  under  subsection  (2)  with  respect  to  any  other  person 
so  employed. 

(4)  Offence.  Any  person  vho  fails  to  oanply  with  this 
section  or  aarrmits  an  offence  under  subsection  45(7) 

(a)  is  guilty  of  an  indictable  offence  and  liable  to 
imprisonment  for  two  years;  or 

(b)  is  guilty  of  an  offence  punishable  on  summary 
conviction. 

(5)  Absolute  jurisdiction  of  magistrate.  The  jurisdiction 
of  a  magistrate  to  try  an  accused  is  absolute  and  does  not 
depend  on  the  consent  of  the  accused  vhere  the  accused  is 
charged  with  an  offence  under  paragraph  (4)  (a). 


Possessing  records:  s.  46(1) 

Subsection  46(1)  forbids  any  person  from  knowingly  having  in  his 
possession  any  "record,"  within  the  definitions  of  ss.  40-44,  or  any  copies  of 
any  such  records,  except  as  authorized  or  required  by  the  Act.  It  is  an 
essential  element  of  the  offence  that  a  person  have  knowledge  of  the  existence 
of  the  records,  but  ignorance  of  the  provisions  of  the  Y.O.A.  is  no  defence; 
see  Criminal  Code  s.  19.  "Person"  is  defined  in  the  Interpretation  Act, 
R.S.C.  1970,  c.  J-23,  s.  28  to  include  a  corporation. 
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Disclosure  of  records:  s.  46(2) 


Subsection  46(2)  creates  an  offence  for  any  person  to  knowingly  make 
available  a  record,  or  a  copy  of  a  record,  or  any  information  contained  in  a 
record,  except  as  authorized  by  the  Act.  As  with  subs.  46(1)  knowledge  is  an 
essential  element  of  the  offence,  and  person  includes  a  corporation. 

It  would  seem  that  the  disclosure  must  in  some  way  be  related  to  the 
compilation  or  maintenance  of  the  record.  Thus  it  would  be  an  offence  for  a 
court  clerk  to  reveal  to  an  insurance  adjuster  that  a  young  person  had  been 
convicted  of  impaired  driving,  as  the  clerk  would  be  giving  information 
contained  in  a  record,  the  court  record,  which  he  had  a  duty  to  maintain.  On 
the  other  hand,  the  young  person  himself  could  inform  the  adjuster  of  this  fact 
with  impunity. 

Protection  for  employees:  s.  46(3) 

Subsection  46(3)  has  two  clauses  dealing  with  two  distinct 
situations,  and  providing  that  persoas  in  those  situations  are  not  violating 
the  provisions  of  the  Y.O.A. 

The  first  clause  of  subs.  46(3)  modifies  the  effect  of  subs.  46(1), 
so  that  any  person  "employed  in  keeping  or  maintaining"  records  is  exempt  frcm 
subs.  46(1).  A  very  broad  interpretation  of  this  provision  would  suggest  that 
any  person  who  is  an  employee,  and  who  in  the  course  of  his  employment  keeps 
records  as  defined  by  ss.  40-44,  is  exempt  from  the  provisions  of  subs.  46(1), 
whether  or  not  the  employer  is  authorized  to  have  such  records.  A  narrower, 
and  more  reasonable  interpretation  is  that  any  employee  of  a  person  authorized 
to  keep  records,  may  in  the  course  of  his  employment  keep  these  records.  It 
would  seem  unreasonable  for  a  person  to  raise  as  a  defense  to  a  criminal  charge 
the  mere  fact  that  it  was  his  employer  who  directed  him  to  do  the  act. 

The  second  clause  of  subs.  46(3)  authorizes  one  person  employe!  in 
keeping  records  to  release  those  records  to  another  person  employed  in  keeping 
records.  Clearly,  this  provision  at  least  authorizes  the  transfer  of  records 
and  exchange  of  information  frail  one  person  employed  in  keeping  records  for  a 
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particular  employer  to  another  employee  of  the  same  employer.  But  no 
limitation  has  been  placed  on  disclosure  from  one  person  to  another  person  "so 
employed,"  and  it  would  seem  that  one  person  employed  in  record-keeping  could 
disclose  records  to  another  person  employed  in  record-keeping  by  a  different 
employer,  provided  both  employers  were  authorized  to  keep  the  type  of  records 
in  question. 

Procedure:  s.  46(4)  &  (5) 


Subsection  46(4)  provides  that  the  offences  created  by  subs.  45(7) 
and  s.  46  are  hybrid,  and  therefore  the  Crown  must  elect  to  proceed  by  summary 
conviction  or  by  indictment. 

Subsection  46(5)  states  that  these  offences  are  within  the  absolute 
jurisdiction  of  a  magistrate,  thus  eliminating  any  choice  for  the  accused 
regarding  the  manner  of  trial.  Ibis  simplifies  and  expedites  the  procedure  for 
this  type  of  prosecution. 


CONTEMPT  OF  COURT  :  SECTION  47 


Introduction 


Broadly  defined,  criminal  contempt  of  court  is  conduct  which 
obstructs  or  tends  to  obstruct  the  due  administration  of  justice,  or  which 
tends  to  undermine  the  authority  and  discipline  of  the  court.  Criminal 
contempt  also  consists  of  behaviour  which  prejudices  the  ability  of  the  court 
to  conduct  a  fair  trial.  Examples  of  criminal  contempt  include  the  misconduct 
of  fighting  in  court,  interference  with  officers  of  the  court,  refusal  by  a 
witness  to  be  sworn  or  to  answer  questions  once  sworn,  the  imputation  of  false 
motives  to  the  court  and  the  publication  of  information  relating  to  proceedings 
before  the  court  which  would  prejudice  the  outcome  of  the  trial. 

Criminal  contempt  may  be  committed  "in  the  face"  of  the  court,  in 
which  case  it  is  usually  dealt  with  summarily  by  the  presiding  judge.  It  may 
also  be  committed  "constructively,"  that  is  "other  than  in  the  face  of  the 
court."  Contempt  in  the  face  of  the  court  is  distinguished  frcm  constructive 
contempt  on  the  basis  that  all  the  circumstances  of  the  former  are  within  the 
personal  knowledge  of  the  court.  The  refusal  of  a  witness  to  be  sworn  and 
disruptive  behaviour  in  the  court  roan  are  examples  of  such  contempt. 
Constructive  contempt  occurs  when  the  facts  of  the  alleged  contempt  are  not 
within  the  direct  knowledge  of  the  court  and  where  it  is  necessary  for  there  to 
be  testimony  of  witnesses  or  affidavit  evidence  to  prove  the  occurrence  of  the 
contempt . 

Constructive  contempt  is  usually  dealt  with  in  proceedings  canmenced 
by  an  information,  or  indictment.  Contempt  in  the  face  of  the  court  is 
normally  proceeded  against  summarily,  since  the  presiding  judge  can  do  so 
without  unnecessarily  having  to  call  witnesses  of  issues  of  fact.  By  dealing 
with  constructive  contempt  by  information  or  indictment,  the  judge  can  avoid 
placing  himself  in  the  position  of  accuser,  witness  and  adjudicator.  However, 
constructive  contempt  may  also  be  dealt  with  summarily  if  an  emergency  exists 
in  which  the  dignity  and  authority  of  the  court  must  be  vindicated 
immediately.  For  a  discussion  of  the  distinction  between  contempt  "in  the  face 
of  the  court"  and  constructive  contempt,  see  McKeown  v.  The  Queen,  [1971] 
S.C.R.  446,  16  D.L.R.  (3d)  390,  2  C.C.C.  (2d)  1. 
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Subsection  5(5)  of  the  Y.O..A.  makes  the  youth  court  a  "court  of 
record."  Consequently,  it  has  the  inherent  power  to  punish  for  contempt 
canmitted  in  the  face  of  the  court.  Moreover,  subs.  47(1)  of  the  Y.Q.A. 
considerably  expands  the  traditional  contempt  jurisdiction  of  an  inferior  court 
of  record  by  statutorily  granting  the  youth  court  the  same  jurisdiction  and 
power  to  deal  with  contempt  as  a  superior  court  of  criminal  jurisdiction.  A 
superior  court  has  the  inherent  power,  apart  fran  statute,  to  punish 
contemptuous  acts  comiitted  constructively  against  itself  or  another  court. 

The  present  juvenile  court,  in  addition  to  any  inherent  power  it  may 
have  to  deal  with  contempt  by  virtue  of  the  J.D.A. ,  subs.  36(1)  has  the  power 
to  control  order  while  it  is  sitting.  The  juvenile  court  does  not  have  the 
jurisdiction  to  deal  with  constructive  contempt  against  itself,  nor  can  it 
punish  a  juvenile  for  contempt  against  another  court,  unless  charges  are  laid 
pursuant  to  the  J .D.A.  The  Y.Q.A. ,  s.  47,  gives  a  considerably  greater 
jurisdiction  and  authority  to  the  youth  court  in  dealing  with  contempt 
ccmmitted  by  young  persons. 


Section  47 


47.(1)  Contempt  against  youth  court.  Every  youth  court  has 
the  same  power,  jurisdiction  and  authority  to  deal  with  and 
impose  punishment  for  contempt  against  the  court  as  may  be 
exercised  by  the  superior  court  of  criminal  jurisdiction  of  the 
province  in  vhich  the  court  is  situated. 

(2)  Exclusive  jurisdiction  of  youth  court.  The  youth 

court  has  exclusive  jurisdiction  in  respect  of  every  contempt  of 
court  canmitted  by  a  young  person  against  the  youth  court, 
whether  or  not  caimitted  in  the  face  of  the  court  and  every 

contempt  of  court  committed  by  a  young  person  against  any  other 
court  otherwise  than  in  the  face  of  that  court. 

(3)  Concurrent  jurisdiction  of  youth  court.  The  youth 

court  has  jurisdiction  In  respect  of  every  contempt  of  court 
canmitted  by  a  young  person  against  any  other  court  in  the  face 

of  that  court  and  every  contempt  of  court  canmitted  by  an  adult 
against  the  youth  court  in  the  face  of  the  youth  court,  but 

nothing  in  this  subsection  affects  the  power,  jurisdiction  or 
authority  of  any  other  court  to  deal  with  or  impose  punishment 
for  contempt  of  court. 
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(4)  Dispositions.  Where  a  youth  court  or  any  other  court 
finds  a  young  person  guilty  of  contempt  of  court,  it  may  make 
any  one  of  the  dispositions  set  out  in  section  20,  or  any  number 
thereof  that  are  not  inconsistent  with  each  other,  but  no  other 
disposition  or  sentence. 

(5)  Section  636  of  Criminal  Code  applies  in  respect  of 

adults.  Section  636  of  the  Criminal  Code  applies  in  respect  of 
proceedings  under  this  section  in  youth  court  against  adults, 
with  such  modifications  as  the  circumstances  require. 

(6)  Appeals.  A  finding  of  guilt  tnder  this  section  for 
contempt  of  court  or  a  disposition  or  sentence  made  in  respect 
thereof  may  be  appealed  as  if  the  finding  were  a  conviction  or 
the  disposition  or  sentence  were  a  sentence  in  a  prosecution  by 
indictment  in  ordinary  court. 


Contempt  jurisdiction  of  youth  court  :  s.  47(1)  &  (2) 

Subsection  47(1)  of  the  Y.Q.A.  provides  that  every  youth  court  has 

the  same  power,  jurisdiction  and  authority  to  deal  with  criminal  contempt 
against  the  court  as  may  be  exercised  by  a  superior  court  of  criminal 

jurisdiction.  As  a  result  of  subs.  47(1),  the  youth  court  will  have  the 
statutory  jurisdiction  to  deal  with  all  contempts  ccinmitted  by  young  persons  or 

adults  against  the  youth  court. 

Concurrent  contempt  jurisdiction  of  the  youth  court  :  s.  47(2)  &  (3) 

The  Y.Q.A,  subs.  47(2)  grants  the  youth  court  exclusive  jurisdiction 
over  all  criminal  contempts  of  court  committed  by  a  young  person,  other  than 

those  ccinmitted  in  the  face  of  another  court.  The  exclusive  jurisdiction 
granted  by  subs.  47(2)  to  deal  with  constructive  contempts  committed  by  young 

persons  against  other  courts  accords  with  the  grant  of  superior  court 
jurisdiction  over  contempt  provided  by  subs.  47(1).  The  Y.Q.A.  subs.  47(3) 

further  provides  that  the  youth  court  will  have  jurisdiction  in  respect  of 
every  contempt  of  court  committed  by  a  young  person  against  any  other  court. 

This  jurisdiction  of  the  youth  court  over  young  persons  who  commit  contenpt  in 
the  face  of  other  courts  will  be  concurrent  with  the  jurisdiction  of  the  other 
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courts  to  deal  with  the  contempt  since  subs.  47(3)  of  the  Y.Q.A.  provides  that 
nothing  in  subs.  47(3)  affects  the  jurisdiction  or  power  of  any  other  ordinary 
court  to  deal  with  or  impose  punishment  for  contempt.  Thus  jurisdiction  over 
adults  who  commit  constructive  contempt  against  the  youth  court  will  be  shared 
between  the  youth  court  and  the  superior  court  of  criminal  jurisdiction. 

One  should  note  the  decision  of  R.  v.  Marsden  (1977),  40  C.R.N.S.  11,  37 
C.C.C.  (2d)  107  (Que.  S.C. )  wherein  it  was  held  that  a  superior  court  has  no 
jurisdiction  over  contempts  committed  in  the  face  of  an  inferior  court. 

Disposition  of  young  persons  :  s.  47(4) 

Where  any  court  finds  a  young  person  guilty  of  criminal  contempt  of 
court,  subs.  47(4)  of  the  Y.Q.A.  restricts  the  sanction  to  any  one  or  more  of 
the  dispositions  found  in  s.  20  of  the  Y.Q.A.  No  other  form  of  disposition  or 
sentence  is  allowed;  if  more  than  one  disposition  under  s.  20  is  made  they 
must  be  consistent  with  each  other. 

Application  of  s.  636  of  the  Criminal  Code  :  s.  47(5) 


Subsection  47(5)  of  the  Y.Q.A.  only  applies  to  adults.  It 
specifically  makes  s.  636  of  the  Criminal  Code  applicable  against  adults  in 
proceedings  taken  in  youth  court  but  allows  for  modifications  as  the 
circumstances  require.  Section  636  of  the  Criminal  Code  provides  that  any 
person  who  is  required  by  law  to  attend  or  remain  in  attendance  for  the  purpose 
of  giving  evidence,  and  without  lawful  excuse  fails  to  attend  or  remain  in 
attendance,  is  guilty  of  contempt  of  court;  it  provides  that  such  a  person  may 
be  proceeded  against  summarily  and  limits  the  punishment  to  a  fine  of  $100.00 
or  imprisonment  for  90  days  or  both.  Moreover,  a  person  found  guilty  pursuant 
to  s.  636  of  the  Criminal  Code  may  be  ordered  to  pay  the  costs  that  are 
incident  to  the  service  of  process  or  to  the  detention.  Section  636  of  the 
Code  is  exhaustive;  that  is,  no  other  punishment  may  be  imposed  :  Re  Helik 
[1939]  3  D.L.R.  56,  72  C.C.C.  76,  [1939]  2  W.W.R.  123,  47  Man.  R.  179  (Man. 

K.B. ) 
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Appeals  :  s.  47 (6 ) 

Subsection  47(6)  provides  that  for  the  purpose  of  an  appeal,  a 
finding  of  guilt,  disposition  or  sentence  for  contempt  of  court  under  s.  47  of 
the  Y.O.A.  will  be  treated  as  a  conviction  or  sentence  respectively,  of  an 
indictable  offence  in  ordinary  court.  Therefore,  pursuant  to  the  provisions  of 
the  Criminal  Code  Part  XVII,  appeals  will  be  to  the  "court  of  appeal"  of  the 
province  in  which  the  contempt  was  committed. 


FORFEITURE  OF  RECOGNIZANCES  :  SECTIONS  48  &  49 


Introduction 


Sections  51  and  52  of  the  Y.O.A.  provide  for  the  application  of  the 
Criminal  Code  where  it  is  not  inconsistent  with  the  Y.O.A.  Therefore, 
recognizances  may  be  entered  into  by  young  persons  pursuant  to  the  provisions 
of  ss.  453,  453.1,  457,  and  745  of  the  Code.  Sections  453.1  and  453  apply  to 
an  accused  arrested  with  or  without  warrant,  and  if  the  conditions  of  each 
section  are  met,  provide  for  his  release  from  detention  by  the  officer  in 

charge  of  the  police  station;  the  accused  may  be  required  to  enter  into  a 
recognizance  to  secure  his  release.  Section  457  of  the  Code  provides  for  the 
release  of  an  accused  by  a  justice  if  the  accused  was  not  released  by  the 
officer  in  charge;  an  accused  person  may  be  required  to  enter  into  a 
recognizance  under  s.  457.  Generally  these  provisions  of  the  Code  are 
applicable  to  a  young  person  after  arrest,  although  s.  8  of  the  Y.O.A. 

stipulates  that  a  justice  will  only  deal  with  the  judicial  interim  release  of  a 
young  person  if  a  youth  court  judge  is  not  reasonably  available.  Section  745 
of  the  Code  provides  that  a  recognizance  may  be  required  from  a  person  to 
ensure  that  he  keeps  the  peace  and  is  of  good  behaviour.  In  some 

circumstances,  these  provisions  of  the  Code  may  require  a  deposit  (cash  or 
other  valuable  security)  or  surety  (guarantor)  of  the  recognizance. 

The  object  of  a  recognizance  is  to  secure  the  performance  of  .seme  act 
by  a  person.  Thus,  where  a  youth  court  requires  an  assurance  that  a  young 
person  will  appear  in  court  at  a  specified  time,  it  may,  as  a  condition  of  his 
release,  require  him  to  enter  a  recognizance,  with  or  without  deposit  or 

sureties.  Where  sureties  are  required  the  sureties  also  enter  the  recognizance 
as  an  added  guarantee  that  the  acts  will  be  performed.  For  example,  in  a 
recognizance  under  s.  457,  the  surety's  prime  obligation  is  to  ensure  the 

appearance  of  the  accused  at  the  proper  time  and  place.  Theoretically,  when 
bail  is  granted  on  the  basis  of  a  recognizance  with  sureties,  the  effect  is  not 
to  set  the  accused  free,  but  to  transfer  his  custody  fran  the  officers  of  the 
law  to  the  custody  of  the  sureties.  Bail,  therefore,  frees  the  accused  from 
imprisonment  prior  to  trial  by  having  his  sureties  undertake  that  the  accused 
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will  fulfill  any  *  '/id  it  ions  incident  to 

required. 


release  aYI  v/  ’  1  :p£*' at  a?  the  time 


A  recognizance  is  a  voluntary  acknowledgement  of  an  existing  debt 
owing  to  the  Crown,  by  which  the  principal  (accused)  and  his  sureties  admit 
their  respective  liability  to  pay  the  Crown  a  certain  sum  of  money,  unless  the 
principal  (accused)  fulfills  certain  conditions.  Where  the  conditions  are 
fulfilled  and,  for  example,  the  accused  appears  in  court  as  required,  the 

recognizances  are  discharged;  however,  if  the  accused  fails  to  appear  at  the 

time  specified,  the  recognizances  become  subject  to  forfeiture.  A  hearing  is 
held  which  allows  the  principal  (accused)  and  the  sureties  an  opportunity  to 
show  cause  why  the  sum  should  not  be  forfeited.  When  a  youth  court  judge 
orders  forfeiture,  the  principal  and  his  sureties  became  judgment  debtors  of 
the  Crown,  each  in  the  amount  the  judge  orders  him  to  pay. 

In  addition  to  forfeiture  proceedings,  a  young  person  could  face 
criminal  charges  for  breach  of  his  recognizance.  A  young  person  vho  enters  a 
recognizance  to  fulfill  conditions  and  to  appear  for  trial  as  a  precondition  of 
his  release  on  bail  may  be  charged  under  s.  133  of  the  Code  if  a  breach  of  his 
recognizance  occurs.  Similarly,  s.  746  of  the  Criminal  Code  provides  that 

breach  of  a  recognizance  entered  to  keep  the  peace  pursuant  to  s.  745  of  the 

Criminal  Code  is  an  offence  punishable  on  summary  conviction. 


Section  48 


48  Applications  for  forfeiture  of  recognizances.  Applications  Car 
the  forfeiture  of  recognizances  of  young  persons  shall  be  made  to  the 
youth  court. 


Jurisdi ction  of  youth  court  s .  48 

If  a  young  person  breaches  a  recognizance  issued  under  ss.  453,  453.1 
or  457  of  the  Code  by  failing  to  appear  as  required,  or  by  breach ing  the  peace 
or  violating  other  conditions  of  a  recognizance  given  pursuant  to  s.  745  of  the 
Code,  the  young  person  and  any  of  his  sureties  may  be  subject  to  forfeiture. 
Section  48  of  the  Y.O.A.  provides  that  applications  for  forfeiture  of 
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recognizances  given  by  young  persons  must  be  made  to  the  youth  court;  both  the 
young  person  and  any  sureties  are  subject  to  forfeiture  in  the  youth  court. 
Applications  for  forfeiture  are  usually  submitted  by  the  Crown.  Part  XXII  of 
the  Criminal  Code,  governing  the  "Effect  and  Enforcement  of  Recognizances," 
generally  applies  to  proceedings  under  the  Y.O.A. ,  except  as  expressly  modified 
by  ss.  48  or  49. 

When  a  young  person  breaches  his  recognizance,  a  "certificate  of 
default"  pursuant  to  s.  704  of  the  Code  is  endorsed  on  the  back  of  the 
recognizance  by  the  presiding  youth  court  judge  or  justice.  The  endorsement  in 
Form  29  of  the  Code  sets  out  the  nature  of  the  default,  the  reason  for  the 
default,  if  known,  and  whether  the  ends  of  justice  have  been  defeated  or 
delayed  by  the  default.  It  also  gives  the  names  and  adresses  of  the  principal 
and  any  sureties  of  the  recognizance.  The  certificate  is  evidence  of  the 
default  to  which  it  relates. 


Section  49 


49(1)  Proceedings  in  case  of  default.  Viiere  a  recognizance  binding 
a  young  person  has  been  endorsed  with  a  certificate  pursuant  bo 
siteection  704(1)  of  the  Criminal  Code,  a  youth  court  judge  shall, 

(a)  on  the  request  of  the  Attorney  General  or  his  agent,  fix  a 
time  and  a  place  for  the  hearing  of  an  application  for  the 
forfeiture  of  the  recognizance;  and 

(b)  after  fixing  a  time  and  place  for  the  hearing,  cause  to  be 
sent  by  registered  mail,  not  less  than  ten  days  before  the  time 

so  fixed,  to  each  principal  and  surety  named  in  the 
recognizance,  directed  to  him  at  his  latest  known  address,  a 
notice  requiring  him  to  appear  at  the  time  and  place  fixed  by 
the  judge  to  show  cause  vby  the  recognizance  should  not  be 
forfeited. 

(2)  Order  for  forfeiture  of  recognizance.  Where  subsection  (1)  is 

complied  with,  the  youth  court  judge  may,  after  giving  the  parties  an 
opportunity  to  be  heard,  in  his  discretion  grant  or  refuse  the 
application  and  make  any  order  with  respect  to  the  forfeiture  of  the 
recognizance  that  he  considers  proper. 

(3)  Judgment  debtors  of  the  Crown.  Where,  pursuant  to  subsection 
(2),  a  youth  court  judge  orders  forfeiture  of  a  recognizance,  the 
principal  and  his  sureties  become  judgment  debtors  of  the  Crown,  each 
in  the  amount  that  the  judge  orders  him  to  pay. 
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(4)  Order  may  be  filed.  An  order  made  under  subsection  (2)  may  be 
filed  with  the  clerk  of  the  superior  court  or,  in  the  province  of 
Quebec,  the  prothonotary  and,  where  an  order  is  filed,  the  clerk  or 
the  prothonotary  shall  issue  a  writ  of  fieri  facias  in  Form  30  set 
out  in  the  Criminal  Code  and  deliver  it  to  the  sheriff  of  each  of  the 

territorial  divisions  in  vtfiich  any  of  the  principal  and  his  sureties 
resides,  carries  on  business  or  has  property. 

(5)  Where  a  deposit  has  been  made.  Where  a  deposit  has  been  made  by 
a  person  against  v&om  an  order  for  forfeiture  of  a  recognizance  has 
been  made,  no  writ  of  fieri  facias  shall  issue,  but  the  amount  of  the 
deposit  shall  be  transferred  by  the  person  vho  has  custody  of  it  to 
the  person  who  is  entitled  by  law  to  receive  it. 

(6)  Subsections  704(2)  and  _  (4J  of  Criminal  Code  dcqnqt  apply ♦ 

Subsections  704(2)  and  (4)  of  the  Criminal  Code  do  not  apply  in 
respect  of  proceedings  under  this  Act. 

(7)  Sections  706  and  707  of  the  Criminal  Code  apply.  Sections  706 
and  707  of  the  Criminal  Code  apply  in  respect  of  writs  of  fieri 
facias  issued  pursuant  to  this  section  as  if  they  were  issued 
pursuant  to  section  705  of  the  Criminal  Code. 


Proceedings  in  case  of  de fault:  s .  49 

Paragraph  49(1) (a)  of  the  Y.O.A.  provides  that  when  a  recognizance 

binding  on  a  young  person  has  been  endorsed  with  a  certificate  of  default 
pursuant  to  subs.  704(1)  of  the  Code,  the  Attorney  General  or  his  agent  mav 

request  that  a  youth  court  judge  fix  a  time  and  place  for  a  hearing  of  the 
application  for  forfeiture  of  the  recognizance.  When  requested  the  judge  must. 

fix  a  time  and  a  place  for  a  hearing  and  send  a  notice  to  the  principal 
(young  person)  and  every  surety  named  in  the  recognizance.  The  notice,  as 

provided  in  para.  49(1  )  ( b ) ,  must  be  directed  to  the  principal  anti  sureties  at 
their  latest  known  addresses  and  must  inform  them  that  they  are  to  appear 

that  time  and  place  to  show  cause  why  the  recognizance  should  not  to 
forfeited.  The  notice  must  be  sent  by  registered  mail,  not  less  than  10  da  s 

before  the  date  for  the  hearing.  Subsection  49(2)  of  the  Y._0 .A.  cloa  ■' 
implies  that  a  failure  to  comply  with  the  notice  requirements  of  subs.  4 to  ) 

will  result  in  a  lack  of  jurisdiction  over  the  application  (see  R_._v .  _Po1icv  j* 
Ex  parte  Pawlivsky,  [1970]  5  C.C.C.  172,  11  C.R.N.S.  199  (Sask.  Q.B.)). 
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Pursuant  to  subs.  49(2)  of  the  Y.O.A. ,  the  youth  court  judge  hearing 
the  forfeiture  application,  after  giving  the  parties  an  opportunity  to  be 
heard,  may  either  grant  or  refuse  the  application  for  forfeiture.  The  youth 
court  judge  may  make  any  order  with  respect  to  the  forfeiture  of  the 
recognizance  as  he  considers  proper.  Though  there  will  usually  be  a  forfeiture 
if  the  conditions  of  the  recognizance  are  not  satisfied,  this  is  not  always 
the  case.  See  R.  v.  Lauder,  [1963]  2  C.C.C.  142  (Alta.  Dist.  Ct.)  where  the 
court  stated  there  should  not  be  a  forfeiture  in  regard  to  a  recognizance  given 
to  assure  appearance  in  court  if  the  accused  has  satisfied  the  court  that  "he 
had  good  and  sufficient  excuse  for  not  appearing  at  the  time  stipulated"  (p. 
96),  for  example,  due  to  accident  or  illness. 

Subsection  49(3)  of  the  Y.O.A.  provides  that  where  a  recognizance  is 
ordered  forfeited,  the  principal  and  his  sureties  becane  judgement  debtors  of 
the  Crown,  each  in  the  amount  that  the  judge  orders  him  to  pay. 

Where  an  order  is  made  under  subs.  49(2)  of  the  Y.O.A. ,  it  may  be 
filed  with  the  clerk  of  the  superior  court  of  the  province,  or  in  the  province 
of  Quebec,  with  the  prothonotary.  The  clerk  or  the  prothonotary  shall  issue  a 
writ  of  fieri  facias  in  Form  30,  set  out  in  the  Criminal  Code.  (A  writ  of 
fieri  facias,  or  "fi  fa"  -  Latin  meaning  "to  cause  to  be  made"  -  instructs  the 
sheriff  to  cause  a  sum  of  money  to  be  produced  by  seizing  property.)  The  writ 
of  fieri  facias  is  to  be  delivered  to  the  sheriff  of  each  territorial  division 
in  which  property  is  owned  by  the  principal  or  surety.  The  sheriff  must  then 
seize  and  sell  sufficient  property,  both  real  and  personal,  of  the  principal 
and  sureties  to  satisfy  the  order  of  forfeiture. 

Subsection  49(5)  of  the  Y.O.A.  provides  that  no  writ  of  fieri  facias 
shall  issue  if  a  deposit  of  money  or  other  valuable  property  was  made  when  the 
recognizance  was  entered  into  and  the  deposit  is  sufficient  to  ccver  the 
forfeiture.  Instead,  the  deposit  is  to  be  transferred  to  the  person  "entitled 
by  law  to  receive  it"  (usually  the  provincial  government;  see  Code  s.  651). 

Subsection  49(7)  of  the  Y.O.A.  provides  that  ss.  706  and  707  of  the 
Criminal  Code  apply  in  respect  of  writs  of  fieri  facias  issued  pursuant  to  s. 
49  of  the  Y .O.A. ,  as  if  they  were  issued  pursuant  to  s.  705  of  the  Code. 
Subsection  706(1)  of  the  Code  provides  that  such  a  writ  of  fieri  facias  may  be 
executed  by  the  sherriff  to  whan  it  is  delivered  and  the  property  seized  dealt 


351 


FORFEITURE  OF  REOOQJIZANCES  :  SECTIONS  48  &  49 


with  in  the  same  manner  as  a  writ  of  fieri  facias  issued  out  of  a  superior 
court.  Subsection  706(2)  of  the  Code  entitles  the  Crown  to  the  costs  of 
execution  in  accordance  with  the  tariff  of  the  superior  court  of  the 
appropriate  province.  Section  707  of  the  Code  provides  a  procedure  for  the 
ccmmital  to  custody  or  discharge  of  the  sureties  if  their  property  is 
insufficient  to  cover  the  amount  forfeited.  In  accordance  with  s.  707,  and 
after  appropriate  notice,  a  time  and  place  will  be  fixed  for  the  sureties  to 
show  cause  why  they  should  not  be  committed  if  the  forfeiture  is  not  satisfied. 

Subsection  49(6)  provides  that  subss.  704(2)  and  704(4)  of  the 
Criminal  Code  do  not  apply  in  respect  of  proceedings  under  the  Y.O.A.  The 
provisions  of  subss.  704(2)  and  (4)  of  the  Code  are  adequately  provided  for  in 
subss.  49(4)  and  (5)  of  the  Y.O.A.  respectively. 

Liability  of  sureties:  s.  49 

Subsection  698(1  )  of  the  Criminal  Code  applies  to  bind  the  sureties 
to  a  bail  recognizance  until  the  accused  is  either  discharged  or  sentenced. 

Section  697  of  the  Code  provides  that  the  sureties  continue  to  be  bound  to 

assure  the  appearance  of  the  accused  as  required,  regardless  of  trial 
adjournments  or  changes  in  the  place  of  the  trial.  Section  699  of  the  Code 
provides  that  sureties  are  not  discharged  in  their  duty  on  the  basis  of  the 
accused  being  re-arrested  on  the  same  or  additional  charges.  A  surety  who 

wishes  to  discharge  his  obligation  prior  to  the  disposition  of  the  young  person 
can  do  so  by  virtue  of  ss.  701  and  702  of  the  Code  in  conjunction  with  ss.  49 

and  51  of  the  Y.O.A. ,  by  bringing  the  young  person  and  delivering  him  into  the 

custody  of  the  court.  Similarly,  s.  700  of  the  Code  provides  for  the  surety  to 
apply  to  the  youth  court  to  relieve  him  of  his  obligation  to  ensure  that  a 
young  person  attends  court;  in  this  case  a  warrant  for  the  arrest  of 

the  young  person  is  issued,  and  upon  the  young  person  being  placed  in 
detention,  the  surety  is  discharged. 

A  surety's  prime  obligation  under  a  bail  recognizance  is  to  ensure 

the  appearance  of  the  accused,  and  in  the  case  of  a  peace  bond  under  s.  745  of 

the  Criminal  Code  is  to  ensure  the  good  behaviour  of  the  accused;  the  surety's 
recognizance  is  to  effect  these  duties.  The  granting  of  bail  on  a  recognizance 
with  a  surety  is  technically  to  change  the  custody  of  the  accused  frcm  the 
officers  of  the  law  to  the  surety.  Thus,  if  the  accused  fails  to  appear  at  the 
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time  required  or  he  breaches  a  condition  of  the  recognizance,  the  surety  may  be 
subject  to  forfeiture.  The  surety  is  responsible  for  the  production  of  the 
young  person  or  his  good  behaviour,  as  the  case  may  be,  and  if  the  conditions 
are  violated,  the  courts  do  not  look  favourably  upon  relieving  the  surety  from 
forfeiture. 

Subsection  49(2)  of  the  Y.O.A.  provides  that  the  youth  court  judge 
has  the  discretion,  after  hearing  the  parties,  to  grant  or  refuse  the 
forfeiture  of  the  recognizance  and  to  make  any  order  in  respect  to  the 

recognizance  that  he  considers  proper.  If  the  surety  "connived  at  the 

disappearance  of  the  accused  man  or  aided  it  or  abetted  it,  it  would  be  proper 

to  forfeit  the  whole  of  the  sum.  If  he  or  she  was  wanting  in  due  diligence  to 
secure  his  appearance  it  might  be  proper  to  forfeit  the  whole  or  a  substantial 
part  of  it  depending  on  the  degree  of  fault.  If  he  or  she  was  guilty  of  no 
want  of  diligence  and  used  every  effort  to  secure  the  appearance  it  might  be 

proper  to  remit  it  entirely."  See  R. _ v.  Southhampton  Justices,  [1975]  2  All 

E.R.  1073,  at  1077  (C.A.);  also  R.  v.  Andrews  (1975),  34  C.R.N.S.  344  (Nfld. 

S.C.). 

Subsection  11(9)  of  the  Y.O.A.  provides  that  when  a  young  person 
enters  into  a  recognizance  before  an  officer  in  charge  (pursuant  to  s.  453  or 
453.  1  of  the  Code) ,  a  statement  must  be  included  in  the  recognizance  that  the 
young  person  has  the  right  to  be  represented  by  counsel.  Subsection  698(4)  of 
the  Code  provides  that  the  provisions  of  s.  697  and  subss.  698(1),  (2)  and  (3), 
which  outline  a  surety's  obligations,  should  also  be  endorsed  on  any 
recognizance. 

Young  persons  as  sureties 

A  young  person  cannot  act  as  a  surety  for  the  recognizance  of  another 

person. 

When  a  person  undertakes  to  act  as  a  surety  for  the  recognizance  of 
another,  the  surety  contracts  to  forfeit  tiie  sum  specified  if  the  principal 
fails  to  satisfy  the  terms  of  the  recognizance  (fails  to  appear  or  breaches  the 
peace).  An  infant  (a  minor,  in  Canada  a  person  mder  eighteen)  cannot  validly 
sign  a  recognizance  as  a  surety  since  the  contract,  not  being  for  the  benefit 

of  the  infant,  is  void.  R. _ v.  _Leduc,  [1972]  1  O.R.  458  (Dist.  Ct.).  13.__v. 

Shrupka,  [1971]  5  W.W.R.  233  (Mari.  P.J.C.). 
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Introduction 


The  purpose  of  s.  50  of  the  Y.O.A.  is  to  ensure,  through  the  use  of 
criminal  law  and  penal  sanctions,  that  dispositions  made  pursuant  to  s.  20  of 
the  Act  are  not  interfered  with  by  unauthorized  persons. 

Section  50: 


50(1)  Inducing  a  young  person,  etc.  Every  one  vi»o 

(a)  induces  or  assists  a  young  person  to  leave  unlawfully  a 
place  of  custody  or  other  place  in  vfiich  the  young  person  has 
been  placed  pursuant  bo  a  disposition, 

(b)  unlawfully  removes  a  young  person  from  a  place  referred  bo 
in  paragraph  (a), 

(c)  knowingly  harbours  or  conceals  a  young  person  %tio  has 
unlawfully  left  a  place  referred  to  in  paragraph  (a), 

(d)  wilfully  induces  or  assists  a  young  person  bo  breach  or 
disobey  a  term  or  condition  of  a  disposition,  or 

(e)  wilfully  prevents  or  interferes  with  the  performance  by  a 
young  person  of  a  term  or  condition  of  a  disposition 

is  guilty  of  an  indictable  offence  and  is  liable  to  imprisonment  for 
two  years  or  is  guilty  of  an  offence  punishable  on  summary 
conviction. 

(2)  Absolute  jurisdiction  of  magistrate.  The  jurisdiction  of  a  magistrate 
to  try  an  adult  accused  of  an  indictable  offence  under  this  section  is 
absolute  and  does  not  depend  on  the  consent  of  the  accused. 


Interference  with  dispositions  :  s.  50 

Section  50  of  the  Y.O.A^  creates  a  number  of  offences  for  the  purpose 
of  ensuring  that  no  one  interferes  with  a  disposition  imposed  by  a  youth  court 
under  s.  20.  Thus,  if  a  young  person  wilfully  breaches  a  term  of  his  own 
disposition,  he  may  be  charged  under  s.  33  of  the  Y_.0.A_^,  or  if  appropriate, 
under  s.  132  or  133  of  the  Criminal  Code  (prison  breach  or  escape  and  being 
unlawfully  at  large  without  excuse).  Any  other  person  (adult  or  young  person) 
who  induces  or  assists  in  the  breach  may,  if  appropriate,  be  charged  under  s. 
50  of  the  Y.O.A. 


INTERFERENCE  WITH  DISPOSITIONS  :  SECTION  50 


Presently  s.  34  of  the  J.D.A.  makes  it  a  summary  conviction  offence 
to  induce  or  attempt  to  induce  a  child  to  leave,  or  remove  or  attempt  to  remove 
a  child  fran  an  institution  where  the  child  had  been  placed  pursuant  to  the 
J.D.A.  It  is  also  an  offence  under  that  section  to  knowingly  harbour  or 
conceal  a  child  who  had  escaped  lawful  custody.  Section  34  of  the  J.D.A. 
provides  that  contravention  can  result  in  a  fine  not  exceeding  one  hundred 
dollars  or  imprisonment  not  exceeding  one  year,  or  both.  In  comparison  s.  50 
of  the  Y.O.A.  provides  that  if  the  Crown  elects  to  proceed  by  indictment,  the 
maximum  sentence  is  two  years  imprisonment;  if  the  Crown  elects  to  proceed 
summarily,  the  maximum  sentence  is  a  fine  of  five  hundred  dollars,  or  six 
months  imprisonment  or  both. 

Paragraphs  50(1) (a),  (b)  and  (c)  deal  with  interference  with 

dispositions  under  which  a  young  person  has  been  committed  to  custody  or  placed 
in  a  residence  pursuant  to  a  disposition.  Examples  of  places  other  than 
custody  include  a  residential  placement  by  the  court  or  provincial  director  as 
a  condition  of  probation  under  para.  23(2) (e)  or  (f). 

Offences  analogous  to  those  under  paras.  50(1 )(a),  (b)  and  (c)  are 
contained  in  ss.  134  and  135  of  the  Criminal  Code  (permitting  or  assisting 
escape;  and  rescue  or  permitting  escape).  In  appropriate  cases,  reference  may 
be  made  to  the  jurisprudence  under  corresponding  sections  of  the  Code.  For 
example,  a  prisoner  is  said  to  have  escaped  custody  contrary  to  para.  133(1) (a) 
of  the  Code  when  he  "without  permission  departed  from  the  limits  of  custody  and 
it  matters  not  if  he  remained  in  the  prison  property";  R.  v.  Piper,  [1965]  3 
C.C.C.  135,  51  D.L.R.  534,  at  537  (Man.  C.A.).  Thus  it  may  be  argued  that 
para.  50(1)  (a)  or  (b)  of  the  Y.O.A.  is  violated  even  if  the  young  person  has 
not  left  the  property  on  which  he  is  in  custody.  In  appropriate  cases,  it  may 
be  possible  to  charge  those  who  assist  a  young  person  in  escaping  custody 
either  under  the  Code  or  s.  50  of  the  Y.O.A. ,  subject  to  the  rules  preventing 
"double  jeopardy." 

Section  50  of  the  Y.O.A.  is  a  broader  penal  provision  than  the 
comparable  sections  of  the  Criminal  Code  pertaining  to  interference  with  adults 
in  custody.  For  example,  para.  50(1) (a)  makes  it  an  offence  to  "induce"  a 
young  person  to  unlawfully  leave  custody;  this  is  broader  than  the  Code  notions 


of  permitting,  assisting  or  facilitating  escape.  Paragraph  50(1 )(c)  makes  it 
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an  offence  to  "harbour  or  conceal"  a  young  person  who  has  unlawfuly  left 
custody;  this  is  also  broader  than  the  provisions  of  the  Code,  and  may  well 
require  parents  to  report  to  the  authorities  the  presence  of  their  child  in 
their  hare  if  he  has  unlawfully  left  custody.  (See  s.  250  of  Code,  abduction 
of  child  under  fourteen,  which  uses  similar  concepts  of  enticing  <ind 
harbouring. ) 

Paragraphs  50(1 )(d)  and  (e)  of  the  Y.O.A.  deal  with  interference  with 
conditions  of  disposition  not  relating  to  custody  or  placement  of  a  young 
person.  There  are  no  analogous  provisions  of  the  Code  relating  to  interference 
with  probation  or  other  non-custodial  adult  sentences.  These  paragraphs  also 
demonstrate  the  concern  of  the  Y.O.A.  with  protecting  young  persons  who  are 
subject  to  dispositions  frcm  improper  interference;  the  Act  recognizes  that 
young  persons  are  more  immature  than  adults,  and  perhaps  more  easily  led 
astray. 

As  s.  50  of  the  Y.O.A.  creates  a  number  of  criminal  offences,  no 
person  can  be  convicted  of  violating  s.  50  unless  it  is  proven  beyond  a 
reasonable  doubt  that  he  had  the  requisite  mental  intention  to  commit  the 
offence  (the  so-called  mens  re  a  -  guilty  mind).  Paragraphs  50(1  )(c),  (d)  and 
(e)  set  out  the  specific  statutory  mental  requirements  to  be  proved  against  he 
accused  in  order  for  a  conviction;  the  accused  must  have  been  act  ng 
"knowingly"  for  para.  50(1  )(c)  and  "wilfully"  for  paras.  50(1  )(d)  and  (•'). 
Paragraph  50(1) (a)  will  at  least  require  evidence  frcm  which  it  can  be  infer  ed 
beyond  a  reasonable  doubt  that  the  accused  not  only  committed  the  prohibi  ed 
act  (assisting  escape),  but  that  the  accused  additionally  had  the  requis  te 
mens  rea;  it  seems  clear  that  knowledge  of  the  disposition,  to  the  extent  t  .at 
the  young  person  was  in  custody,  must  be  proved  for  a  conviction  under  pc-  a. 
50(1) (a).  Similarly  para.  50(1 ) (b)  creates  an  offence  requiring  mens  r  a. 
Mistake  of  fact  will  therefore  operate  as  a  defence  to  a  charge  under  s.  50;  in 
appropriate  circumstances  mistake  of  law  might  also  be  a  defence,  though  nc  er 
ignorance  of  the  law. 

Section  50  creates  a  hybrid  offence,  one  for  which  the  Crown  .ay 
elect  to  proceed  summarily  or  by  indictment.  Subsection  50(2)  provides  that  if 
the  Crown  elects  to  proceed  by  indictment,  the  offence  is  within  the  absol  te 
jurisidiction  of  a  magistrate,  thus  eliminating  any  choice  for  the  accL  ed 
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regarding  the  manner  of  trial.  This  simplifies  and  expedites  the  procedure  for 
this  type  of  prosecution. 

An  adult  violating  s.  50  of  the  Y.Q.A.  will  be  prosecuted  only  in 
ordinary  (adult)  court.  A  young  person  interfering  in  the  disposition  of 
another  young  person  and  thereby  violating  s.  50  of  the  Y.Q.A.  will,  of  course, 
be  subject  to  prosecution  in  youth  court,  unless  the  case  is  transferred  to 
ordinary  court  under  s.  16. 
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Section  51 


51.  Application  of  Criminal  Code.  Except  to  the  extent  that  they 
are  inconsistent  with  or  excluded  by  this  Pet,  all  the  provisions  of 
the  Criminal  Code  apply,  with  such  modifications  as  the  circumstances 
require,  in  respect  of  offences  alleged  bo  have  been  committed  by 
young  persons. 


Application  of  the  Criminal  Code 


By  virtue  of  s.  51,  all  provisions  of  the  Criminal  Code  apply  to  the 

Y.O.A. ,  except  to  the  extent  that  they  are  "inconsistent  with  or  excluded 
by"  the  Y.O.A.  While  the  Y.O.A.  is  a  fairly  ccmprehens i ve  statute,  it  is  by  no 

means  an  exhaustive  code  of  substantive  or  procedural  law,  and  accordingly  it 
adopts  the  provisions  of  the  Criminal  Code  to  fill  the  gaps.  Section  51  not 

only  allows  for  the  application  of  the  substantive  and  procedural  provisions  of 
the  Code,  but  also,  by  virtue  of  s.  7  of  the  Code,  allows  for  the  application 

of  all  of  the  common  law  not  modified  by  legislation. 

Thus,  the  following  are  all  applicable  in  respect  of  offences  alleged 

to  have  been  committed  by  young  persons: 

all  of  the  substantive  offences  created  by  the  Code,  except 
those  excluded  by  the  Y.O.A.  (see  e.g.  subs.  20(8)  of  Y.O.A. 
rendering  inapplicable  various  offences  arising  out  of  a  breach 
of  sentence,  such  as  breach  of  probation,  s.  666  of  Code) . 

any  defences  available  at  common  law  (see  subs.  7(3)  of  Code)  or 
under  Code  (sane  of  which  are  available  only  to  young  persons  - 
see  e.g.  s.  147  of  Code  providing  that  certain  types  of  sexual 
offences  cannot  be  committed  by  a  male  under  14;  though  note 
repeal  of  ss.  12  &  1 3  of  Code,  governing  incapacity  on  account 
of  age,  by  s.  72  of  the  Y.O.A^) . 

the  evidentiary  law  applicable  to  prosecutions  under  the  Code , 
subject  to  such  mod  if  ications  as  are  found  in  ss.  56-63  of 

Y.O.A. 
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statutory  and  ccminon  law  rules  governing  burden  and  onus  of 
proof  (e.g.  subs.  16(4)  of  Code,  regarding  presumption  of 
sanity) . 

Section  51  of  the  Y .Q.A.  does  not  provide  for  the  strict  application 
of  provisions  of  the  Code  in  all  cases,  but  rather  allows  for  modifications  in 

accordance  with  the  circumstances  and  in  accordance  with  the  provisions  of  the 
Y.O.A.  The  provisions  of  the  Code  must  be  applied  within  the  overall  scheme  of 

the  Y.O.A.  and  are  subject  to  its  specific  provisions. 

The  application  of  the  Criminal  Code  to  proceedings  under  the  Y.O.A. 

is  further  amplified  by  provisions  of  the  Y.O.A.  dealing  with  jurisdiction  and 
procedure.  Sections  5  and  6  of  the  Y.O.A.  give  youth  court  judges  the 
jurisdiction  and  powers  of  magistrates  under  tf*e  Code,  and  allow  justices  to 
deal  with  certain  matters  in  regard  to  proceedings  under  the  Act.  Sections  52 
to  55  of  the  Y.O.A.  provide  a  procedural  framework  for  the  operation  of  the 
youth  court,  generally  adopting  the  procedures  established  in  the  Code  for 

summary  offences,  though  retaining  the  distinction  between  summary  and 
indictable  offences. 

The  application  of  the  provisions  of  the  Criminal  Code  to  proceedings 
under  the  Y.O.A_.  thus  requires  a  knowledge  and  understanding  of  both  pieces  of 

legislation. 

In  regard  to  some  matters,  the  Criminal  Code  is  applied  without 
modification.  For  example,  if  a  young  person  raises  the  defence  of  insanity 
to  a  charge  under  the  Y .0 .  A . ,  the  provisions  of  the  Code  dealing  wih  insanity 

(ss.  16,  542,  545  &  547)  apply  to  young  persons.  The  Y.O.A.  makes  no  mention 
of  insanity  as  a  defence,  and  the  combi ned  effect  of  ss.  5,  51  and  52  of  the 

Y.p.A.  is  to  render  the  provisions  of  the  G>de  applicable  (note  that  in  regard 
to  insanity  at  the  time  of  trial,  s.  13  of  the  Y.O.A.  modifies  some  of  the  Code 

proced  ures ) . 

In  regard  to  certain  matters,  the  provisions  of  < the  Code  have  been 
somewhat  modified  to  accommodate  concerns  or  problems  which  are  unique  to  the 
juvenile  justice  system.  For  example,  a  young  person  is  arraigned  and  enters  a 
plea  as  an  adult  would.  However ,  there  are  special  provisions  which  ensure 
that  a  young  person  understands  the  significance  of  his  plea,  and  which  require 

a  youth  court  judge  to  satisfy  himself  that  the  facts  support  a  guilty  plea 
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(ss.  11,  12,  &  19  of  the  Y.O.A. ) .  Another  example  of  the  modification  of  Code 
provisions  by  the  Y.O.A.  is  in  regard  to  pre-trial  detention;  in  general,  the 
substantive  features  of  the  Code's  pre-trial  detention  sections  apply,  but 
there  are  special  protections  in  the  Y.O.A.  to  ensure  that  young  persons  are 
usually  detained  separately  from  adults  and  dealt  with  by  youth  court  judges 
( ss .  7  &  8  of  the  Y.O.A. ) . 

There  are  certain  matters  for  which  the  provisions  of  the  Y.O.A. 
completely  replace  the  Criminal  Code.  For  example,  in  regard  to  disposition, 
the  scheme  created  by  the  Y.O.A.  excludes  the  operation  of  the  sentencing 
provisions  of  the  Code  (ss.  20-26,  28-34  of  Y.O.A. ) . 
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Introduction 


Sections  52  to  55  of  the  Y.O.A.  govern  certain  procedural  matters  in 
regard  to  proceedings  under  the  Act.  Section  52  is  by  far  the  most  important, 
providing  a  general  procedural  framework  for  proceedings  under  the  Act.  As  a 
general  rule,  the  summary  conviction  procedures  of  the  Criminal  Code  are  to 
apply  to  proceedings  under  the  Y.O.A. ,  for  both  summary  conviction  and 
indictable  offences  (subs.  52(1)).  However,  offences  are  to  retain  their 
distinct  character  as  summary  or  indictable  (subs.  52(2)),  and  this  distinction 
is  significant  for  such  matters  as  disposition  and  appeals.  Other  provisions 
of  ss.  52  to  55  deal  with  a  range  of  procedural  issues  such  as  ensuring  the 
attendance  of  the  young  person  at  trial,  limitation  periods,  issuing  subpoenas 
and  the  effect  of  warrants. 


Section  52 


52.(1)  Part  XXIV  and  summary  conviction  trial  provisions  of 
Criminal  Qade  to  apply.  Subject:  to  this  section  and  except  bo  the 
extent  that  they  are  inconsistent  with  this  Act, 

(a)  the  provisions  of  Part  XXIV  of  the  Criminal  Code,  and 

(b)  any  other  provisions  of  the  Criminal  Code  that  apply  in 
respect  of  summary  conviction  offences  and  relate  to  trial 
proceedings 

apply  to  proceedings  under  this  Act 

(c)  in  respect  of  a  summary  conviction  offence,  and 

(d)  in  respect  of  an  indictable  offence  as  if  it  were  defined  in 
the  enactment  creating  it  as  a  surma ry  conviction  offence. 

(2)  Indictable  offences.  For  greater  certainty  and  notwithstanding 
sriasection  (1)  or  any  other  provision  of  this  Act,  an  indictable 

offence  caimitted  by  a  young  person  is,  for  the  purposes  of  this  or 
any  other  Act,  an  indictable  offence. 

(3)  Attendance  of  young  person.  Section  577  of  the  Criminal  Code 
applies  in  respect  of  proceedings  under  this  Act,  whether  the 
proceedings  relate  to  an  indictable  offence  or  an  offence  punishable 
on  summary  conviction. 
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(4)  Limitation  period.  In  proceedings  under  this  Act,  subsection 
721(2)  of  the  Criminal  Code  does  not  apply  in  respect  of  an 
indictable  offence. 

(5)  Costs.  Section  744  of  the  Criminal  Code  does  not  apply  in 
respect  of  proceedings  under  this  Act. 


Summary  conviction  procedures  to  apply:  s ._  52(1) 

The  Criminal  Code  divides  offences  into  two  categories,  summary  and 
indictable,  with  some  offences  being  "hybrid,"  either  summary  or  indictable  at 
the  election  of  the  Crown.  Summary  conviction  offences  are  generally  less 
serious  offences,  with  lower  maximum  penalties.  The  procedures  governing 
proceedings  for  summary  conviction  offences  are  largely  Pound  in  Part  XXIV  of 
the  Code,  ss.  720  to  772;  these  procedures  are  generally  simpler  and  more 
expeditious  than  those  which  apply  to  indictable  offences. 

Subsection  52(1)  of  the  Y.O.A.  provides  that  in  regard  to  proceedings 
under  the  Y.O.A. ,  the  procedure  which  will  be  followed  will  be  that  which 
governs  summary  conviction  offences,  regardless  of  whether  the  enactment 
creating  the  offence  specifies  that  the  offence  is  summary,  indictable  or 
hybrid.  The  applicable  procedure  is  thus  found  in  Part  XXIV  of  the  Code  and 
other  parts  of  the  Code  applicable  to  summary  conviction  offences,  except  to 
the  extent  that  these  provisions  are  modified  by  the  specific  provisions  of 
the  Y.O.A.  As  will  be  discussed  belcw,  the  distinction  between  summary 
conviction  and  indictable  offences  is  retained  by  subs.  52(2)  of  the  Y.O.A., 
and  is  most  important  for  certain  purposes,  such  as  appeals  and  maximum 
dispositions,  but  generally  the  procedure  for  both  types  of  offences  is 
summary. 

Thus,  proceedings  under  the  Y.O.A.  will  include  the  following. 

commencement  of  proceedings  by  information  (a  sworn  written 
statement  laid  before  a  justice),  ss.  723  &  724  of  Code; 

compelling  attendance  of  the  accused  young  person  by  means  of 
summons  or  warrant,  s.  728  of  Code  adopts  Parts  XIV  and  XV  of 
Code; 

right  of  accused  to  object  to  form  of  information  and  right  of 
prosecutor  to  amend,  ss.  729-732  of  Cr>de; 
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arraignment  of  accused,  s.  736  of  Code  (see  also  ss.  11,  12  &  19 
of  Y.O.A. ,  imposing  special  duties  on  youth  court); 

right  of  accused  to  make  full  answer  and  defence,  s.  737  of 
Code;  and 

adjudication,  ss.  739-743  of  Code  (see  also  s.  19  of  Y.O.A. ) 

A  proceeding  under  the  Y.O.A.  will  never  include  an  indictment,  a  preliminary 

trial  or  a  jury  trial,  as  these  are  features  of  proceedings  by  indictment. 

For  a  fuller  description  of  the  procedure  applicable  to  summary 
conviction  proceedings,  see  Salhany,  Canadian  JZriminal^  ^rocedure,  3rd  ed. 
(1978),  Chapter  7,  "Summary  Conviction  Proceedings." 

It  is  important  to  recognize  the  significance  of  the  fact  that  subs. 
52(1)  of  the  Y.O.A.  adopts  the  summary  conviction  procedures  "except  to  the 
extent  that  they  are  inconsistent  with  this  Act."  In  effect,  proceedings  under 
the  Y.CEA^  canbine  procedures  applicable  in  summary  conviction  proceedings 
faced  by  adults  with  certain  unique  provisions  introduced  by  the  YJD.JK.  Some 
of  the  unique  features  of  proceedings  in  youth  court  include: 

limited  jurisdiction  of  justice  ss.  6  &  8  of  Y.O.A. ; 
detention  generally  separate  from  adults,  s.  7  of  Y.O.A,.; 

notice  to  parents  and  order  for  attendance  of  parents,  ss.  9  & 

10  of  Y.O.A.; 

rights  in  regard  to  counsel,  s.  1 1  of  Y.O.A.; 

duty  of  court  in  regard  to  arraignment  and  receiving  plea,  ss. 

12  &  19  of  Y.O.A.; 

medical  and  psychological  reports,  s.  13  of  ^.O.^A.; 
pre-disposition  reports,  s.  14  of  Y.O.A. ; 
disposition  provisions,  ss.  20-26  of  Y.O.A. ; 
disposition  review,  ss.  28-34  of  Y.O.A. ; 

restrictions  on  publicity,  s.  38  of  Y.O.A. ; 

provision  for  exclusion  of  public,  s.  39  of  Y.O.A.; 

provisions  governing  youth  court  records,  ss.  40,  45  &  46  of 
Y .O.A. ;  and 


provisions  modifying  laws  of  evidence,  ss.  56-63  of  Y.O.A. 
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There  are  also  certain  provisions  of  the  Y.O.A.  which  modify  the 
procedures  applicable  in  summary  conviction  proceedings;  these  provisions  of 
the  Y.Q.A.  include  those  found  in  ss.  52-55  (specifically  governing  procedure) 
and  other  provisions  such  as  those  governing: 
appeals,  s.  27  of  Y.Q.A. ; 
contempt,  s.  47  of  Y .O.A. ; 
substitution  of  judges,  s.  64  of  Y.Q.A. ;  and 
clerks,  s.  65  of  Y.Q.A. 


Thus,  proceedings  in  youth  court  are  not  an  exact  replica  of  summary 
conviction  proceedings  in  adult  court;  nor  are  they  totally  unique.  Reliance 
must  be  placed  on  both  the  Criminal  Code  arid  the  Y.Q.A.  to  determine  the 
correct  procedure  for  youth  court  proceedings. 

Indictable  offences:  s.  52  ( 2) 

Subsection  52(2)  of  the  Y.Q.A.  provides  that  notwithstanding  the  fact 
that  subs.  52(1)  adopts  the  procedures  applicable  to  summary  conviction 
offences  for  offences  which  are  defined  in  the  enacting  legislation  to  be 
indictable,  for  the  purpose  of  the  Y.O.A.  or  any  other  Act,  the  offence  is  an 
i ndictab.le  offence.  Thus,  for  all  purposes  other  than  procedure  at  trial,  an 
indictable  offence  retains  its  character  and  nature.  Classification  of  an 
offence  as  indictable  is  significant  for: 

arrest  and  pre-trial  detention,  ss.  7  &  8  of  Y.O.A. ,  ; 
transfer  to  adult  court,  s.  16  of  Y^O.A^; 

consequences  of  defence  of  insanity  (see  discussion  of  s.  13  of 

Y .  0 .  A_.  ); 

maximum  duration  of  disposition,  see  subs.  20(7)  of  Y.O_._A .  ; 
appeal  procedures,  s.  27  of  Y.O.A.; 

requirements  for  destruction  of  records,  s.  45  of  Y.O.A. ;  and 
limitation  periods,  subs.  52(4)  of  Y_.C)._A_. 
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Thus,  in  regard  to  "hybrid"  offences,  fbr  which  the  prosecutor  has  an 
election  to  proceed  by  summary  conviction  or  by  indictment,  the  election 
retains  significance  with  respect  to  the  character  of  the  offence.  The 
Interpretation  Act,  R.S.C.  1970,  c  1-23,  para.  27(1) (a)  provides  that  as  a 
general  rule  a  hybrid  offence  is  deemed  to  be  indictable  unless  an  election  is 
made  by  the  prosecutor  to  treat  the  offence  as  summary.  The  Y.Q.A.  in  subs. 
27(2),  however,  provides  that  for  the  purposes  of  an  appeal,  where  no  election 
is  made  in  respect  of  a  hybrid  offence,  it  is  deemed  to  be  summary. 

Attendance  of  young  person:  s.  52(3) 

Section  577  of  the  Code  generally  requires  the  presence  in  court  of 
an  accused  person  in  regard  to  indictable  offences,  but  not  fbr  summary 
offences.  Subsection  52(3)  of  the  Y.Q.A.  provides  that  s.  577  of  the  Code 
applies  in  respect  to  all  offences  dealt  with  under  the  Y.Q.A. ,  thus  generally 
requiring  the  presence  of  a  young  person  at  court,  regardless  of  whether  the 
offence  is  summary  or  indictable.  This  ensures  the  attendance  of  young 

persons  who  may  not  always  appreciate  the  significance  of  a  court  proceeding; 
thus  their  rights  can  be  mure  fully  protected,  and  they  will  receive  the  full 
benefit  of  the  court  experience. 

The  applicability  of  s.  577  of  the  Code  to  all  proceedings  under  the 
Y.Q.A.  also  provides  for  the  absence  of  the  young  person  under  limited 
circumstances.  Subsection  577(2)  gives  the  youth  oourt  authority  to  exclude 
the  young  person  where  he  disrupts  the  proceedings  (para.  577 (2)(a) ),  or  during 

the  trial  of  the  issue  of  whether  a  young  person  is  unfit  on  account  of 

insanity  to  stand  trial  where  his  presence  might  have  an  adverse  effect  on  his 
mental  health  (para.  577(2) (c)).  The  power  to  exclude  under  para.  577(2) (c) 
cannot  be  used  for  any  other  purpose;  see  comments  concerning  subss.  13(5)  & 
(6)  of  the  Y.Q.A.  which  provide  a  broader  jurisdiction  to  exclude  the  young 

person  during  cross-examination  concerning  a  medical  or  psychological  report, 
in  order  to  prevent  detriment  to  the  treatment  or  recovery  of  the  young  person 
or  to  prevent  harm  to  a  third  person. 

Under  para.  577(2) (b),  the  youth  court  may  permit  the  young  person  to 
be  absent  frcm  the  court,  during  the  whole  or  any  part  of  his  trial  on  such 
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conditions  as  the  court  considers  proper;  it  is  submitted  that  as  a  rule,  this 
should  occur  only  when  the  young  person  is  represented  by  counsel  or  assisted 
by  an  adult.  Paragraph  577(2) (b)  applies  only  when  the  young  person  himself 
expresses  a  wish  to  be  absent;  see  R.  v.  Page,  [1969]  1  C.C.C.  90,  64  W.W.R. 
637  (B.C.C.A. ). 

Limitation  period:  s.  52(4) 

Subsection  721(2)  of  the  Code  limits  the  institution  of  proceedings 
(the  laying  of  an  information)  under  Part  XXIV  of  the  Code  (Summary 
Convictions)  to  six  months  after  the  occurrence  of  the  offence.  Subsection 
52(4)  of  the  Y.O.A.  provides  that  although  indictable  offences  are  generally  to 
be  dealt  with  under  the  Y.O.A.  pursuant  to  Part  XXIV  of  the  Code,  the 
limitation  of  subs.  721(2)  does  not  apply  to  indictable  offences. 

Based  on  the  common  law  principle,  nullum  tempus  occurrit  regi  — 
"Time  does  not  run  against  the  Crown"  —  there  is  generally  no  limitation  on 
the  prosecution  of  indictable  offences  under  the  Y.O.A.  There  are  a  few 
specific  statutory  exceptions,  such  as  treason,  s.  48  of  Code,  and  an  array  of 
sexual  offences  listed  in  ss.  141  and  195  of  the  Code,  these  exceptions  also 
apply  in  proceedings  under  the  Y.O.A.  In  regard  to  summary  conviction  offences 
dealt  with  under  the  Y.O.A. ,  the  six  month  limitation  of  subs.  721(2)  continues 
to  apply. 

Costs:  s ._  52(5) 

Section  744  of  the  Code  allows  a  summary  conviction  court  to  award  a 
successful  party  costs  to  compensate  for  legal  expenses;  by  virtue  of  subs. 
52(5)  of  the  Y.O.A.,  this  provision  of  the  Code  does  not  apply  in  respect  of 
any  proceedings  under  the  Y.O.A.  Subsection  52(5)  does  not  in  any  way  limit 
the  youth  court's  authority  to  order  the  young  person  to  pay  compensation  by 
way  of  a  restitution  order  under  paras.  20( 1 ) (c) , (d) , (e)  or  (f).  In  such 
situations  the  youth  court  is  awarding  compensation  for  losses  arising  out  of 
the  commission  of  the  offence,  whereas  s.  744  involves  compensation  for  the 
costs  of  the  prosecution  or  of  the  defence. 
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Section  53 


53.  Counts  charged  in  information.  Indictable  offences  and 
offences  punishable  on  summary  conviction  may  under  this  Act  be 
charged  in  the  sarae  information  and  tried  jointly. 


Joinder  of  summary  and  indictable  offences:  s.  53 

In  adult  court,  it  is  clear  that  an  accused  person  cannot  be  tried  on 
an  indictable  offence  and  a  summary  offence  together;  there  must  be  separate 
trials.  Further,  there  has  been  some  conflict  in  the  juris] rudence  as  to 
whether  it  is  even  possible  to  charge  an  adult  with  an  indictble  offence  and  a 
summary  conviction  offence  on  the  same  information,  though  this  practice  now 
seems  acceptable  (see  Salhany,  Canadian  Criminal  Procedure,  3rd  ed.  (1978),  p. 
158).  Section  53  of  the  Y.O.A.  alters  the  law  in  regard  to  this  matter  for 
proceedings  under  the  Act. 

Section  53  makes  clear  that  a  young  person  can  be  charged  on  a  single 
information  with  indictable  and  summary  offences,  and  further  alters  practices 
applicable  in  adult  proceedings  by  allowing  the  charges  to  be  tried  jointly. 
The  Y.O.A.  contemplates  situations  where  it  is  practicable  and  non-prejudicial 
to  proceed  with  summary  conviction  and  indictable  offences  together,  and  where 
expediency  supports  dealing  with  than  together. 

Thus,  in  proceedings  under  the  Y.O.A. ,  it  is  acceptable  for  a  single 
information  to  contain: 

1)  more  than  one  alleged  offence,  provided  that  each  offence  is  set 
out  in  a  separate  count  (paragraph),  para.  724(1 )(b)  of  the 
Code;  and 

2)  both  summary  conviction  and  indictable  offences,  provided  each 
is  set  out  in  a  separate  count,  s.  53  of  the  Y.O.A. 

However,  the  fact  that  two  or  more  counts  are  contained  in  the  same 
information,  or  that  an  indictable  offence  and  an  offence  punishable  on  summary 
conviction  are  contained  on  the  same  information,  does  not  mean  they  must 
necessarily  be  tried  together.  Subsection  736(4)  of  the  Code  provides  that  a 
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youth  court  "may  before  or  during  a  trial,  where  it  is  satisfied  that  ends  of 
justice  require  it,  direct  that  the  [young  person]  be  tried  separately  upon  one 
or  more  of  the  counts  in  the  information."  This  provides  protection  for  the 
young  person  in  that  he  can  apply  for  separate  trials  where  it  is  either 
impracticable  or  prejudicial  to  proceed  with  both  or  all  at  the  same  time. Since 
subss.  736(4)  and  520(3)  of  the  Code  contain  similar  provisions,  the 
jurisprudence  under  both  of  these  subsections  would  apply  to  motions  to  a  youth 
court  under  subs.  736(4)  (see  Salhany,  Canadian  Criminal  Procedure,  3rd  ed. 
(1978),  pp.  159-161 ). 

Procuring  the  Attendance  of  Witnesses:  s.  54 

Section  54 


54.(1)  Issue  of  subpoena.  Vtiere  a  person  is  required  to  attend  to 
give  evidence  before  a  youth  court,  the  subpoena  directed  to  that 
person  may  be  issued  by  a  youth  court  judge,  viiether  or  not  the 
person  vbose  attendance  is  required  is  within  the  same  province  as 
the  youth  court. 

(2)  Service  of  subpoena.  A  subpoena  issued  by  a  youth  court  and 
directed  to  a  person  vbo  is  not  within  the  same  province  as  the  youth 
court  shall  be  served  personally  on  the  person  to  vbom  it  is 
directed. 


Issue  of  a  subpoena:  s.  54(1) 

Part  XIX  of  the  Criminal  Code,  ss.  625-643,  governs  procuring  the 

attendance  of  witnesses,  through  the  issue  of  and  execution  of  a  subpoena.  A 
"subpoena"  (Latin  for  "under  punishment")  is  issued  by  a  court,  and  orders  a 

person  to  attend  and  give  testimony;  if  a  witness  fails  to  attend  court,  he  mav 
be  arrested  under  warrant,  and  if  necessary  detained  until  he  gives  evidence. 

Pursuant  to  para.  52(1  )(b)  of  the  Y.O.A. ,  the  provisions  of  Part  XIX  of  the 
Code  apply  to  proceedings  under  the  Y_.O.A.,  except  as  modified  by  s.  54. 

In  proceedings  in  adult  court,  by  virtue  of  subs.  630(2)  of  the  Code, 
a  subpoena  issued  by  a  justice  or  magistrate  has  effect  only  in  the  province  in 
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which  it  is  issued.  However,  subs.  54(1)  of  the  Y.Q.A.  extends  the  authority 
of  a  youth  court  judge  so  that  a  subpoena  issued  by  a  youth  court  judge  has 
effect  throughout  Canada.  A  subpoena  in  a  proceeding  under  the  Y.Q.A.  may  be 
issued  by  a  youth  court  judge,  or  by  a  justice  acting  under  s.  6  of  the  Y.Q.A. ; 
the  provisions  of  subs.  54(1)  do  not  apply  to  a  subpoena  issued  by  a  justice  in 
regard  to  Y.Q.A.  proceedings,  and  it  has  effect  only  in  the  province  in  which 
it  is  issued. 

Service  of  a  subpoena:  s.  54(2) 

Subsection  629(1)  of  the  Code  normally  allows  a  subpoena  to  be  served 
personally  on  a  potential  witness  by  a  peace  officer,  or  to  be  left  for  the 
potential  witness  at  his  last  or  usual  place  of  residence  with  a  person  who 
appears  to  be  at  least  sixteen  years  of  age.  Subsection  54(2)  of  the  Y.Q.A. 
provides  that  if  a  subpoena  is  issued  by  a  youth  court  judge  and  pursuant  to 
subs.  54(1)  of  the  Act  is  directed  to  a  person  outside  the  province  of  issue, 
it  must  be  served  personally  on  the  person  to  whom  it  is  directed.  Subsection 
54(2)  of  the  Y.Q.A.  is  consistent  with  subs.  629(2)  of  the  Code,  as  both 
require  personal  service  of  a  subpoena  on  a  person  outside  the  province  of 
issue. 

Section  55 


55.  Warrant.  A  warrant  that  is  issued  out  of  a  youth  court  may  be 
executed  anyvfrere  in  Canada. 


Warrant:  s.  55 


Generally  under  the  Criminal  Code,  a  warrant  for  the  arrest  of  an 
accused  person,  or  for  the  arrest  of  a  witness  who  has  failed  to  comply  with  a 
subpoena,  can  only  be  enforced  in  the  province  in  which  it  is  issued  (s.  456.3 
and  subs.  631(2)  of  the  Code);  in  regard  to  adult  proceedings  there  are 
procedures  which  can  be  used  to  render  a  warrant  effective  in  other  provinces 
(see  s.  461  and  subss.  631(1)  an  633(3)  of  the  Code) .  By  virtue  of  s.  55  of 
the  Y.Q.A.  any  warrant  issued  by  a  youth  court  judge  has  effect  throughout 
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Canada;  a  warrant  issued  by  a  justice  acting  pursuant  to  the  Y.O.A. ,  under  s.  6 
of  the  Act,  has  effect  only  in  the  province  in  which  it  is  issued,  unless  by 
virtue  of  the  Code  it  has  wider  effect  (see  s.  461  and  subss.  631(1)  and  633(3) 
of  the  Code ) . 
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Statements  of  the  Young  Person;  s.  56 

Introduction 

At  cannon  law,  the  fundamental  rule  governing  the  admissibility  of 
statements  is  that  they  must  be  made  "voluntarily";  it  is  important  to  note 
that  in  this  context,  "voluntary"  has  a  specific  legal  meaning.  The  classic 
statement  of  this  rule  was  made  in  the  English  case  of  Ibrahim  v.  The  King, 
[1914]  A.C.  599,  at  p.  609: 

"It  has  been  established  as  a  positive  rule  of  English  criminal 
law,  that  no  statement  by  an  accused  is  admissible  in  evidence 
against  him  unless  it  is  shewn  by  the  prosecution  to  have  been  a 
voluntary  statement,  in  the  sense  that  it  has  not  been  obtained  frcm 
him  either  by  fear  of  prejudice  or  hope  of  advantage  exercised  or 
held  out  by  a  person  in  authority." 

This  statement  has  found  judicial  approval  in  Canada,  and  the  numerous  court 
decisions  interpreting  and  applying  this  statement  are  incorporated  into  the 
Y.Q.A.  by  way  of  reference  in  para.  56(2) (a). 

In  Canada,  the  ascertainment  of  truth  forms  the  basis  for  the 
admissibility  of  statements.  A  voluntary  confession  is  admissible  because,  if 
voluntary,  canmon  sense  dictates  that  it  is  likely  to  be  true.  A  confession 
which  is  induced  by  some  premise  or  threat  is  involuntary,  arx3  may  be  untrue, 
and  therefore  is  exluded  from  evidence.  Hence,  the  reliability  or  truthfulness 
of  the  statement  is  the  primary  concern  when  excluding  involuntary  statements. 

In  the  United  States,  the  principle  of  fairness  to  the  accused  —  the 
protection  of  his  constitutional  right  to  remain  silent  and  the  privilege 
against  self-incrimination  —  has  been  used  as  a  basis  for  excluding 
statements.  In  addition,  some  American  cases  have  excluded  confessions  because 
they  were  obtained  in  circumstances  which  would  place  the  due  administration  of 
justice  into  disrepute.  In  these  cases,  truth  or  trustworthiness  of  the 
particular  confession  has  not  been  the  primary  consideration  of  the  court,  and 
this  is  in  direct  contrast  with  the  prevailing  decisions  of  the  Canadian 
courts. 

The  Canadian  Charter  of  Rights  and  Freedoms  will  undoubtedly  have  an 
effect  on  the  existing  law  relating  to  the  admissibility  of  statements.  In 
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particular,  the  following  rights  granted  by  the  Charter  are  likely  to  have 
evidentiary  implications:  the  right  not  to  be  deprived  of  "life,  liberty  and 
security  of  the  person"  except  in  accordance  with  the  principles  of  fundamental 
justice  (s.  7);  the  right  to  be  secure  against  unreasonable  search  or  seizure 
(s.  8);  the  right  to  be  informed  promptly  upon  arrest  or  detention  of  the 
reasons  therefor  and  to  retain  and  instruct  counsel  without  delay  (subss.  10(a) 
and  (b));  the  right  not  to  be  compelled  to  be  a  witness  against  oneself  (subs. 
11(c));  and  the  right  to  be  tried  according  to  law  in  a  fair  and  public  hearing 
(subs.  11(d)).  It  may  take  some  time  before  the  application  of  the  Charter  is 
clarified  by  the  higher  courts. 

When  a  statement  is  made  by  an  accused  person  to  a  person  in 
authority,  it  is  new  clear  that  a  voir  dire  must  be  held  by  the  judge  to 
determine  whether  the  statement  is  to  be  admissible  in  the  trial  of  that 

person.  A  voir  dire  has  been  called  a  "trial  within  a  trial,"  during  which  the 
judge  hears  evidence  about  the  circumstances  surrounding  the  making  of  the 
statement,  for  the  sole  purpose  of  deciding  whether  the  statement  was 
"voluntarily"  made  and  hence,  admissible.  The  burden  of  proving  that  such 
statements  were  made  voluntarily  lies  upon  the  prosecution.  In  the  case  of 
adult  trials  with  a  jury,  the  jury  is  excluded  from  the  courtroom  during  the 
voir  dire.  Although  the  judge  hears  the  evidence  at  a  voir  dire,  if  he 
subsequently  rules  the  statement  to  be  "involuntary,"  he  must  exclude  from  his 
mind  all  the  evidence  received  at  the  voir  dire. 

It  has  long  been  recognized  that  the  confessions  of  children  should 
not  be  treated  in  the  same  manner  as  adult  confessions;  see  R.  v.  Jacques 

(1958),  29  C.R.  249  (Que.  S.W.C.  )  and  R.  v.  Yensen  (1961),  36  C.R.  339,  130 
C.C.C.  353,  29  D.L.R.  (2d)  314,  [1961]  O.R.  703  (Ont.  H.C.).  This  judicial 

attitude  is  reflected  in  the  following  quotation  from  Regina  v.  R. _ (No. 1) 

(1972),  9  C.C.C.  274  (Ont.  Prov.  Ct.)  at  275: 

"Recognition  of  the  child's  reduced  capability  of  understanding 
rights  and  his  reduced  capacity  to  protect  himself  in  his  contacts 
with  the  adult  world  has  led  the  Courts  to  be  particularly  diligent 
when  deciding  whether  a  juvenile's  statement  meets  the  required  test 
of  voluntariness." 

In  particular,  it  is  recognized  that  children  and  young  persons  are 

especially  susceptible  to  being  influenced  by  authority  figures  such  as  a 
police  officer  in  uniform,  a  probation  officer,  a  social  worker  or  school 
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principal;  young  persons  are  open  to  suggestion  and  may  easily  adept  a 
statement  offered  by  a  person  in  authority  as  their  own.  A  young  person  who  is 
arrested  and  placed  in  detention  without  being  able  to  talk  to  his  parents  or  a 
friend  may  be  induced  to  confess  merely  to  relieve  his  anxiety.  In  such 
circumstances,  a  police  warning  is  unlikely  to  be  fully  understood  and 
appreciated;  see  Ferguson  and  Douglas,  "A  Study  of  Juvenile  Waiver"  (1970),  7 
San  Diego  Law  Rev.  38.  As  a  result,  the  truthfulness  or  reliability  of  a  young 
person's  statement  may  become  an  issue  and  the  statement  may  be  excluded. 

A  number  of  judicial  guidelines  have  been  developed  in  relation  to 

police  questioning  in  the  many  cases  decided  pursuant  to  the  J.D.A. ,  and  these 

will  continue  to  apply  under  the  Y.O.A.  In  Re  A,  [1979]  5  W.W.R.  425  (Alta. 

S.C.)  the  following  guidelines  were  set  out  (at  p.  428): 

"(1)  Require  that  a  relative,  preferably  of  the  same  sex  as  the  child 
bo  be  questioned,  accompany  the  child  to  the  place  of  interrogation; 

(2)  Give  the  child,  at  the  place  or  rocm  of  the  interrogation,  in 
the  presence  of  the  relative  Vvho  accompanies  him,  the  choice  of 
deciding  whether  he  wishes  his  relative  to  stay  in  the  same  room 
during  the  questioning; 

(3)  Carry  out  the  interrogation  as  soon  as  the  child  and  his 
relative  arrive  at  headquarters; 

(4)  Ask  the  child,  as  soon  as  the  caution  is  given,  whether  he 
understands  it  and  if  not,  give  him  an  explanation  vbich  he 
understands  and  which  points  out  to  the  child  the  consequences  that 
may  flew  from  making  the  statement; 

(5)  Detain  the  child,  if  it  is  impossible  to  proceed  according  to 
(3)  above,  in  a  place  designated  by  the  competent  authorities  as  a 
place  for  the  detention  of  children; 

(6)  Explain  to  a  child  ever  the  age  of  14  years  that,  while  the  only 
charge  that  can  be  laid  against  him  is  that  of  being  a  juvenile 
delinquent,  there  is  a  chance  that  the  juvenile  court  judge  may  send 
him  to  trial  in  the  higher  court,  and  that  he  may  there  be  charged 
with  an  offence  as  an  adult,  and  that  offence  should  be  explained  to 
him. " 


The  general  law  relating  to  the  admissibility  of  statements  made  by 

accused  persons  (which  at  the  present  time  consists  solely  of  case  law)  is  made 
applicable  to  young  persons  by  virtue  of  subs.  56(1)  of  the  Y.O.A. 

Consequently,  reference  should  be  made  not  only  to  the  cases  decided  under  the 
former  Act,  but  also  to  the  jurisprudence,  articles  and  relevant  texts  dealing 
with  this  subject  matter  generally. 
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The  Y.O.A.  goes  further,  however,  in  that  it  establishes  certain 
minimum  safeguards  which  must  be  met  before  any  statement  made  by  a  young 
person  to  a  person  who  is,  in  law,  a  person  in  authority,  is  admissible.  These 
safeguards  contained  in  subs.  56(2)  provide  that  oral  and  written  statements 
would  be  admissible  only  if: 

the  statement  was  "voluntary"  (as  defined  by  the  existing 
jurisprudence) ; 

before  any  statement  was  made,  it  was  clearly  explained  to  the 
young  person  that 

there  is  no  obligation  to  make  a  statement, 

the  statement  could  be  used  in  evidence  in  proceedings 

against  the  young  person, 

the  young  person  has  a  right  to  consult  counsel,  a  parent, 
a  relative  or  appropriate  adult;  and 

any  statement  to  be  made  must  be  made  in  the  presence  of 
the  person  consulted  unless  tine  young  person  desires 
otherwise; 

before  any  statement  was  made,  a  reasonable  opportunity  was 
given  to  consult  counsel,  a  parent,  a  relative  or  another 

appropriate  adult  person;  and 

where  a  person  is  consulted,  the  young  person  was  given  a 
reasonable  opportunity  to  nuke  the  statement  in  the  presence  of 
such  person. 

Subsection  56(4)  provides  that  the  young  person  may  waive  those 

rights  specified  in  paras.  56(2) (c)  and  (d)  (right  to  consult  with  counsel, 
parents,  relative  or  adult  person),  provided  such  waiver  is  in  writing.  The 
waiver  must  also  contain  a  statement  by  the  young  person  that  he  has  been 

apprised  of  the  rights  being  waived. 

An  exception  relating  to  "spontaneous  statements"  is  set  out  in 
subs.  56(3).  Thus,  a  statement  made  spontaneously  to  a  person  in  authority 
before  that  person  had  a  reasonable  opportunity  to  comply  with  the  s.  56 

safeguards,  will  be  admissible  provided  it  is  otherwise  voluntary. 

Subsection  56(2)  establishes  a  number  of  minimum  safeguards,  each  of 
which  must  be  present  in  order  for  a  young  person's  statement  to  be  admissible 
against  him.  It  is  important  to  note  that  these  safeguards  apply  only  vhere  a 
statement  is  made  to  a  person  in  authority.  Subsection  56(5)  extends  the 
protection  offered  to  young  persons  under  the  Act  by  providing  that  vhere  a 
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young  person  satisfies  the  judge  that  his  statement  was  given  under  duress 
imposed  by  a  person  not  in  law  "a  person  in  authority,"  the  statement  will  be 
inadmissible. 


Section  56 


56.(1)  General  law  on  admissibility  of  statements  to  apply. 

Subject  to  this  section,  the  law  relating  to  the  admissibility  of 
statements  made  by  persons  accused  of  canmitting  offences  applies  in 
respect  of  young  persons. 

(2)  When  statements  are  admissible.  No  oral  or  written  statanent 
given  by  a  young  person  to  a  peace  officer  or  other  person  who  is,  in 
law,  a  person  in  authority  is  admissible  against  the  young  person 

unless 

(a)  the  statanent  was  voluntary; 

(b)  the  person  to  whcm  the  statanent  was  given  has,  before  the 
statanent  was  made,  clearly  explained  to  the  young  person,  in 
language  appropriate  to  his  age  and  understanding,  that 

(i)  the  young  person  is  under  no  obligation  to  give  a 
statanent, 

(ii)  any  statanent  given  by  him  may  be  used  as  evidence  in 
proceedings  against  him, 

(iii)  the  young  person  has  the  right  to  consult  another  person  in 
accordance  with  paragraph  (c),  and 

(iv)  any  statanent  made  by  the  young  person  is  required  to  be 

made  in  the  presence  of  the  person  consulted,  unless  the 
young  person  desires  otherwise; 

(c)  the  young  person  has,  before  the  statanent  was  made,  been 
given  a  reasonable  opportunity  to  consult  with  counsel  or  a 
parent,  or  in  the  absence  of  a  parent,  an  adult  relative,  or  in 
the  absence  of  a  parent  and  an  adult  relative,  any  other 
appropriate  adult  chosen  by  the  young  person;  and 

(d)  where  the  young  person  consults  any  person  pursuant  to 

paragraph  (c),  the  young  person  has  been  given  a  reasonable 

opportunity  to  make  the  statanent  in  the  presence  of  that 

person. 

(3)  Exception  in  certain  cases  for  oral  statements.  The 

requirements  set  out  in  paragraphs  (2 ) (b) , ( c)  and  (d)  do  not  apply  in 
respect  of  oral  statements  wh  ich  are  made  spontaneously  by  the  young 
person  to  a  peace  officer  or  other  person  in  authority  before  that 

person  has  had  a  reasonable  opportunity  to  ocmply  with  those 

requirements. 
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(4)  Waiver  of  right  to  consult.  A  young  person  may  waive  his 
rights  under  paragraph  (2 )  (c)  or  (d)  but  any  such  waiver  shall  be 
made  in  writing  and  shall  contain  a  statement  signed  by  the  young 
person  that  he  has  been  apprised  of  the  right  that  he  is  waiving. 

(5)  Statements  given  under  duress  are  inadmissible.  A  youth  court 
judge  may  rule  inadmissible  in  any  proceedings  under  this  Act  a 
statement  given  by  a  young  person  in  respect  of  whcm  the  proceedings 
are  taken  if  the  young  person  satisfies  the  judge  that  the  statement 
was  given  under  duress  imposed  by  any  person  %*xo  is  not,  in  law,  a 
person  in  authority. 


Common  law  applies:  s.  56(1) 

Subsection  56(1)  makes  applicable  to  the  young  person  the  general  law 
on  the  admissibility  of  statements,  which  consists  of  a  large  body  of  Canadian 
and  English  judicial  decisions.  It  includes  not  only  those  decisions  relating 
to  statements  made  by  adults,  but  also  the  relevant  jurisprudence  contained  in 

cases  decided  under  the  J.D.A.  American  court  decisions  are  of  limited 
relevance  on  the  issue  of  the  admissibiltiy  of  statements  because  the  primary 
purpose  of  the  exclusionary  rule  in  the  United  States  is  to  protect  the 
constitutional  rights  of  the  accused.  It  is  expected  that  the  enactment  of  the 

Canadian  Charter  of  Rights  and  Freedoms,  however,  may  give  these  American 
decisions  a  greater  significance  in  Canada. 

The  basic  requirement  governing  the  admissibility  of  statements  at 
ccmmon  law  is  that  they  must  be  made  "voluntarily"  —  without  "fear  of 
prejudice  or  hope  of  advantage  exercised  or  held  out  by  a  person  in  authority." 
(See  the  discussion  in  reference  to  Ibrahim  v.  The  Queen  at  p.  371).  Although 

the  legal  definition  of  "voluntary"  is  a  complex  one,  it  focusses  primarily  on 
reliability  and  truthfulness.  It  is  only  when  a  statement  has  been  "induced" 

and  thus  the  reliability  or  truthfulness  of  the  statement  has  been  cast  in 
doubt,  that  this  evidence  will  be  excluded.  The  application  of  the  rule, 

however,  is  not  straightforward  as  it  goes  beyond  mere  threats  or  inducements 
and  often  focusses  on  police  practices.  If  an  atmosphere  of  compulsion  has 
been  created  during  the  arrest,  detention  or  interrogation,  the  statement  may 
be  held  to  be  "induced"  and  thus  "involuntary."  In  such  circumstances,  there 

may  be  some  doubt  as  to  whether  the  statement  is  true,  and  hence  it  is 
inadmissible. 
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The  admissibility  of  a  statement  is  determined  during  a  voir  dire  — 
a  trial  within  a  trial  —  during  which  the  prosecution  attempts  to  prove, 
beyond  a  reasonable  doubt,  that  the  statanent  was  "voluntary"  in  a  legal 
sense.  During  the  voir  dire,  the  Crown  must  call  as  witnesses  all  persons  who 
were  present  during  the  questioning,  or  make  than  available  to  the  defence  for 
cross-examination.  In  the  event  that  any  witness  is  absent,  this  absence  must 
be  explained  to  the  satisfaction  of  the  Court.  A  voir  dire  must  be  held,  even 
if  the  statement  appeared  to  be  exculpatory  at  the  time  it  was  made,  as  such 
statements  may  also  be  made  involuntarily.  The  accused  is  entitled  to  call 
witnesses  and  to  cross-examine  on  the  issues  raised  in  the  voir  dire.  He  may 
also  give  evidence  himself,  and  if  he  does  so,  the  cross-examination  must  be 
confined  to  those  matters  in  issue  in  the  voir  dire;  he  may,  however,  be 
cross-examined  on  his  conviction  record  for  the  purpose  of  testing  his 
credibility.  In  DeClercq  v.  The  Queen,  [1968]  S.C.R.  902,  [1969]  1  C.C.C.  197, 
70  D.L.R.  (2d)  530  (S.C.C.),  the  Supreme  Court  of  Canada  held  that  an  accused 
testifying  on  a  voir  dire  may  be  questioned  as  to  the  truth  or  falsity  of  the 
statement  as  that  question  is  relevant  to  the  issue  of  credibility.  The  law  on 
this  point  is  different  in  England:  see  R.  v.  Brophy,  [1981]  3  W.L.R.  103. 
Both  the  prosecution  and  defence  counsel  are  entitled  to  make  submissions 
relating  to  the  voluntariness  of  the  statement  at  the  conclusion  of  the  voir 
dire. 

It  is  now  well  established  that  the  Court  must  consider  all  of  the 
surrounding  circumstances,  what  was  said,  where  it  was  said,  who  was  present 
and  other  factors  including  the  mental  state  of  the  accused  person. 

In  Canada,  there  are  no  Judges'  Rules  as  in  England,  to  guide  the 
Court  as  to  proper  and  improper  police  investigative  tactics  of  questioning. 
These  rules  have,  however,  found  judicial  favour  as  rules  of  canmon  sense  (R. 
v.  Fitton,  [1956]  S.C.R.  958,  116  C.C.C.  1,  6  D.L.R.  (2d)  529,  24  C.R.  371.) 
and  are  set  out  in  The  King  v.  Voisin,  [1918]  1  K.B.  531;  Schiff,  Evidence  in 
the  Litigation  Process  (1978),  Vol.  2  at  881;  McWilliams,  Canadian  Criminal 
Evidence  (1974),  at  p.  657. 

The  English  Judges'  Rules  confirm  that  a  police  officer  is  entitled 
to  question  a  person,  but  require  the  police  to  warn  the  person  of  his  right 
not  to  give  a  statement  at  the  point  when  the  police  officer  has  evidence  which 
would  afford  reasonable  grounds  for  suspecting  that  the  person  has  ccmm.itted  an 
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offence.  Recent  versions  of  the  English  Judges'  Rules  (1964)  outline 
procedures  for  the  taking  of  statements  by  police  and  provide  guidelines  for 
police  in  respect  of  recording  the  interview  and  offering  comfort  and 
refreshment  to  persons  interviewed.  Procedures  applicable  to  children  and 
young  persons  are  also  set  out  in  Appendix  B  of  the  English  Judges'  Rules: 

"As  far  as  practicable,  children  (whether  suspected  of  a  crime 
or  not)  should  only  be  interviewed  in  the  presence  of  a  perent  or 
guardian,  and,  in  their  absence,  some  person  who  is  not  a  police 
officer  and  is  of  the  same  sex  as  the  child.  A  child  or  young  person 

should  not  be  arrested,  nor  even  interviewed,  at  school  if  such  an 
action  can  possibly  be  avoided.  Where  it  is  found  essential  to 
conduct  the  interview  at  school,  this  should  only  be  done  with  the 
consent,  and  in  the  presence,  of  the  head  teacher,  or  his  nominee. " 

The  law  as  to  the  use  of  physical  pieces  of  evidence  obtained  as  a 
result  of  a  statement  is  quite  different  frcm  that  applicable  to  statements, 
but  is  totally  consistent  with  the  "reliability"  or  "truthfulness"  principle. 
The  basic  rule  is  that  physical  evidence  is  admissible,  regardless  of  how  it 
was  obtained,  whether  by  force,  fraud,  trickery,  promise  or  threat.  McWilliams 
in  Canadian  Criminal  Evidence  (1974),  at  p.  278  discusses  the  so-called  Sty. 

Lawrence  rule: 

"Where  articles  are  found  as  a  result  of  information  contained 
in  a  confession  which  is  inadmissible  as  being  involuntary,  the 
finding  of  the  articles  and  such  part  of  the  confession  as  is 
confirmed  by  the  finding  of  the  articles  are  admissible.  Thus  the 
Crown  may  prove  that  the  accused  told  the  police  where  to  find  stolen 
goods  and  how  he  knew  of  their  location  but  the  Crown  cannot  prove 
that  the  accused  said  he  put  then  there  because  that  is  not  confirmed 
by  the  finding." 


See  R.  v.  St.  Lawrence,  [1949]  O.R.  215,  93  C.C.C.  376  (H.C.). 

While  those  involved  in  obtaining  physical  evidence  in  an  illegal  r 
unlawful  manner  may  be  subject  to  criminal  prosecution  or  civil  suit,  the 
evidence  is  admissible  in  the  trial  of  the  accused.  This  situation  can  be 
contrasted  with  that  in  the  United  States,  where  constitutional  requirements 
provide  that  illegally  obtained  evidence  is  normally  inadmissible  in  criminal 
trials.  Further,  subs.  24(2)  of  the  Canadian  Charter  of  Rights  and  Freedoms 
now  provides  that  if  a  "court  concludes  that  evidence  was  obtained  in  a  manner 
that  infringed  or  denied  any  rights  or  freedoms  guaranteed  by  this  Charter,  the 
evidence  shall  be  excluded  if  it  is  established  that,  having  regard  to  all  the 
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circumstances,  the  admission  of  it  in  the  proceedings  would  bring  the 
administration  of  justice  into  disrepute." 

On  a  voir  dire,  the  judge  must  also  consider  whether  the  statement 
was  made  to  "a  person  in  authority"  —  see  Ibrahim  v.  The  Queen,  [1914]  A.C. 
599.  As  this  concept  is  also  referred  to  in  subs.  56(2)  of  the  Y.O.A. ,  it  will 
be  discussed  separately. 

Person  in  authority:  s.  56(2) 

According  to  the  rule  in  Ibrahim  v.  The  Queen  (supra) ,  mere  evidence 
of  inducement  is  insufficient  to  render  a  statement  inadmissible;  it  must  be 
shown,  in  addition,  that  the  promise  or  threat  was  made  by  a  "person  in 
autlaority."  Similarly,  the  Y.O.A. ,  subs.  56(2),  provides  that  only  those 
statements  made  to  peace  officers  or  other  persons  who  are,  in  law,  persons  in 
authority,  are  inadmissible  unless  the  safeguards  listed  in  that  subsection 
have  been  met.  If  the  person  to  whan  the  statement  is  made  is  not  such  a 
person  in  authority,  subs.  56(5)  may  be  applicable.  This  subsection  places  the 
onus  on  the  young  person  bo  prove  the  existence  of  duress.  Obviously,  the 
definition  of  "a  person  in  authority"  is  of  great  importance. 

According  to  Cross  on  Evidence,  5th  edit.  (1979),  at  p.  541,  a  person 
in  authority  is  "anyone  whan  the  prisoner  might  reasonably  suppose  to  be 
capable  of  influencing  the  course  of  the  prosecution."  Another  definition 
which  has  found  judicial  favour  can  be  found  in  R.  v.  Todd  (1901),  13  Man. 
L.R.  364:  "A  person  in  authority  means,  generally  speaking,  anyone  who  has 
authority  or  control  over  the  accused  or  over  the  proceedings  or  the 
prosecution  against  him." 

McWilliams  in  Canadian  _Criminal  Evidence  (1974),  at  pp.  248  &  249, 
presents  the  following  list  of  persons  in  authority: 
i)  a  master  in  relation  to  his  servants, 
l  i. )  an  employer , 
lii)  the  complainant, 

iv)  the  informant, 

v)  the  prosecutor , 

vi)  the  police, 

vii)  a  gaoler, 

viii)  a  magistrate, 
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ix)  others  including  a  ship's  captain,  an  insurance  adjuster, 
licence  or  building  inspector  and  an  attorney  engaged  in 
investigation. 

Until  recently  it  was  not  established  whether  the  test  is  an 
objective  or  a  subjective  one;  more  recently,  the  Supreme  Court  of  Canada  in 
R.  v.  Rothman  (1981),  59  C.C.C.  (2d)  30  (S.C.C.)  held  that  the  test  was 
subjective,  that  is,  whether  the  accused  regarded  the  person  to  be  a  person  in 
authority.  This  suggests  that  the  issue  must  be  determined  upon  the  facts  of 
each  case,  and  opens  up  the  possibility  of  a  parent  being  held  a  "person  in 
authority."  In  The  Queen  v.  Midkiff  (1980),  3  Can.  J.  Fam.  L.  306  (Ont.  H.C. ) , 
the  Court  left  open  the  issue  whether  a  parent  can  be  a  person  in  authority, 

but  did  state  that  the  parent  or  relative  present  at  the  taking  of  the 
confession  must  be  called  by  the  Crown  during  the  voir  dire. 

As  the  test  is  a  subjective  one,  at  the  voijr  dire  the  cour£  mu 'it 
consider  the  inducement  on  the  mind  of  the  young  person  and  whether  it  v  is 
reasonable  for  him  to  believe  that  the  person  making  the  promise  or  threat  \  id 
the  authority  to  follow  through  on  it.  Thus,  if  a  person  dresses  up  like  a 

policeman  and  the  accused  falsely  believes  him  to  be  one,  that  person  is  a 
person  in  authority.  Conversely,  if  a  policeman  dresses  up  like  a  prisoner,  a  id 
occupies  the  cell  with  the  accused,  the  policeman  will  not  be  a  person  in 
authority;  see  FL  v._  Rothman,  supra . 

It  is  now  generally  accepted  that  one  who  makes  a  threat  or 
inducement  to  an  accused  in  the  presence  of  a  person  in  authority  is  himself 

considered  to  be  a  person  in  authority;  see  McWilliams,  Canadian  Criminal 
Evidence  (1974)  at  p.  248.  Similarly,  a  statement  made  in  the  presence  of  but. 

not  to  a  person  in  authority,  must  be  considered  made  to  a  person  in  authority 
and  must  be  proved  voluntary. 

It  is  unclear  whether  a  teacher  or  a  youth  worker  as  defined  under 
the  Act  would  be  a  person  in  authority.  However,  subs.  14(10)  of  the  Y.O.A . 

provides  protection  for  the  young  person  in  respect  of  statements  made  in  the 
course  of  the  preparation  of  a  pre-disposition  report,  by  prohibiting  admission 

of  such  statements  in  any  proceedings  except  those  under  ss.  16,  20  or  28  to 
32.  This  means  that  the  protection  against  self-incrimination,  in  its  broadest 
sense,  does  not  extend  to  any  transfer,  disposition  or  review  hearing. 
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Restrictions  on  admissibility:  s.  56(2) 

The  common  law  governing  the  admissibility  of  statements  madte  by 

young  persons  to  persons  who  are,  in  law,  persons  in  authority,  is  restricted 

by  subs.  56(2)  and  in  particular,  by  paras.  56(2)(b),(c)  and  (d).  While  para. 

56(2) (a)  merely  restates  the  common  law  requirement  of  voluntariness,  the 

regaining  paragraphs  impose  additional  safeguards  as  prerequisites  to 

admissibility.  Before  any  statement  would  be  admissible,  it  must  be  clearly 

explained  to  the  young  person  that: 

there  is  no  obligation  to  make  a  statement  (subpara. 

56(2 ) (b) (i) ) ; 

the  statement  can  be  used  in  proceedings  against  the  young 
person  (subpara.  56 (2 ) (b) ( ii ) ) ; 

the  young  person  has  the  right  to  consult  another  person 
(subpara.  56(2) (b) (iii) ) ;  and 

any  statement  to  be  made  must  be  made  in  the  presence  of  the 
person  consulted  unless  the  young  person  desires  otherwise 
(subpara.  56 (2 ) (b) ( iv) ) . 

In  addition,  the  young  person  must  be  given  a  reasonable  opportunity  to  consult 
with  counsel,  a  parent,  adult  relative  or  other  adult  chosen  by  the  young 
person  (para.  56(2) (c)).  Where  such  a  person  is  consulted,  the  young  person 
must  be  given  a  reasonable  opportunity  to  make  the  statement  in  the  presence  of 
the  person  consulted  (para.  56(2)  (d)). 

These  safeguards  are  consistent  with  the  special  guarantee  of  rights 
and  freedoms  and  with  the  young  person's  right  to  be  informed  as  to  what  his 
rights  and  freedoms  are,  as  set  out  in  the  Declaration  of  Principle,  paras. 
3(1  )(e)  and  (f)  of  the  Y.Q.A.  It  is  clear  that  these  safeguards  go  beyond  the 
minimum  prescribed  in  the  Canadian  Charter  of  Rights  and  Freedoms  and  in  the 
Canadian  Bill  of  Rights. 

Where  the  Crown  proposes  to  enter  into  evidence  the  statement  of  an 
accused  young  person,  a  voir  dire  must  lie  held  and  the  Crown  must  demonstrate 
compliance  with  the  safeguards  to  the  court.  This  obligation  is  subject  to  the 
exception  relating  to  spontaneous  oral  statements  (subs.  56(3))  and  to  any 
waiver  of  the  right  to  consult  with  counsel  or  other  persons  (subs.  56(4)). 
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It  is  important  to  note  that  subs.  56(2)  applies  only  to  statements 
made  to  persons  who,  in  law,  are  persons  in  authority.  Other  statements  made 
to  persons  who  are  not  persons  in  authority  are  governed  by  subs.  56(5)  which 
places  the  onus  on  the  young  person  to  satisfy  the  court  that  the  statement  was 
given  under  duress. 

Voluntary  statement:  s.  56(2 ) (a) 

Paragraph  56(2) (a)  restates  the  requirement  that  statements  made  by  a 
young  person  to  a  person  who,  in  law,  is  a  person  in  authority,  must  be 

voluntary.  It  has  already  been  observed  that  the  adoption  of  the  ccmmon  law 
relating  to  the  admissibility  of  statements  by  subs.  56(1)  included  the 
requirement  of  voluntariness.  Voluntariness  is  a  legal  concept  and  should  be 
distinguished  from  the  ordinary  meaning  of  the  word.  It  has  already  been 
pointed  out  that  the  obligation  to  prove  that  a  statement  is  voluntary  lies  on 
the  Crown  and  that  the  standard  of  proof  is  "beyond  a  reasonable  doubt"  (see 
discussion  in  the  Introduction  to  s.  56). 

The  determination  of  whether  a  particular  statement  is  "voluntary"  or 
has  been  improperly  induced  is  often  a  difficult  question,  dependent  on  all  the 
facts  and  circumstances.  In  Boudreau  v.  The  King,  [1949]  S.C.R.  262,  94 

C.C.C.  1,  [1949]  3  D.L.R.  81,  the  Supreme  Court  of  Canada  stated  (at  p.  267): 

"The  fundamental  question  is  whether  a  confession  of  an  accused 

offered  in  evidence  is  voluntary.  The  mere  fact  that  a  warning  was 
given  is  not  necessarily  decisive  in  favour  of  admissibility  but,  on 
the  other  hand,  the  absence  of  a  warning  should  not  bind  the  hands  of 
the  Court  so  as  to  compel  it  to  rule  out  a  statement.  All  the 

surrounding  circumstances  must  be  investigated  and,  if  upon  their 
review  the  Court  is  not  satisfied  of  the  voluntary  nature  of  the 

admission,  the  statement  will  be  rejected.  Accordingly,  the  presence 
of  a  warning  will  be  a  factor,  and  in  many  cases,  an  important  one." 

In  determining  whether  a  particular  statement  is  "voluntary,"  the  Court  will 

consider  all  the  surrounding  circumstances:  what  was  said,  where  it  was  said, 
who  was  present,  time  of  day,  period  of  time  over  which  questioning  took  place, 

and  the  physical  state  and  mental  capacity  of  the  accused  person.  Police  must 
be  allowed  to  ask  questions  but,  in  particular  circumstances,  a  question 

prefaced  by  an  admonition  that  a  youth  "better  tell  the  truth"  rray  be  construed 
as  an  inducement,  resulting  in  the  inadmissibility  of  the  statement. 
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Caution:  s.  56(2 )(b) 

Paragraph  56(2  )(b)  provides  that  no  statement  made  to  a  person  in 
authority  is  admissible  against  a  young  person  unless  a  caution  is  given.  The 
person  to  whan  the  statement  is  to  be  given  must  clearly  explain  to  the  young 
person,  in  language  appropriate  to  his  age  and  understanding,  that: 

i)  the  young  person  is  under  no  obligation  to  give  a  statanent; 

ii)  any  statement  given  by  him  may  be  used  as  evidence  in 
proceedings  against  him; 

iii)  the  young  person  has  the  right  to  consult  a  lawyer  or  other 
person  referred  to  in  para.  56(2) (c);  and 

iv)  any  statanent  made  by  the  young  person  is  required  to  be  made  in 

the  presence  of  the  person  consulted,  unless  the  young  person 
desires  otherwise. 

It  is  essential,  therefore,  for  a  police  investigator  to  explain  each 
of  the  rights  listed  in  subparas.  56 (2)  (b)  (i)  to  (iv)  to  the  young  person,  or 
else  the  statement  is  not  admissible  against  the  young  person. 

The  requirement  that  the  young  person  be  given  a  clear  explanation 
in  "language  appropriate  to  his  age  and  understanding"  confirms  that  a  mere 
recital  of  words  is  not  sufficient  under  para.  56(2)(b).  It  would  also  appear 
that  the  duty  on  the  police  under  subs.  56(2)  is  greater  than  the  duty  to 
advise  the  young  person  of  his  right  to  be  represented  by  counsel  pursuant  to 
subs.  11(2).  The  object  of  subs.  56(2)  is  not  merely  to  comply  with  the 
statutory  requirement  but  rather  to  ensure  that  a  young  person  understands  his 
rights.  This  means  that  the  person  taking  the  statement  must  take  time  using 
simple  language  to  go  ever  the  rights  listed  in  para.  56(2)  (b).  He  must,  if 
necessary  repeat  the  warning  using  whatever  approach  is  necessary  to  ensure 
comprehension.  He  must  also  Lie  prepared  to  testify  in  court  as  to  the  steps  he 
took  to  ensure  compliance  with  this  subsection;  the  exact  words  used  should  be 
recorded  as  they  will  normally  be  of  particular  importance  in  the  case  of  a 
younger  "young  person." 

In  order  to  properly  explain  subpara.  56(2 ) (b) ( iii)  to  a  young 
person,  the  person  taking  the  statement  must  indicate  that  the  consultation  con 
be  with  a  lawyer  or  a  parent,  or  in  the  absence  of  a  parent,  with  an  adult 
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relative  or  adult  person.  The  obligation  to  clearly  explain  to  the  young 
person  in  language  appropriate  to  his  age  and  understanding  that  the  young 
person  has  a  right  to  consult  with  counsel  suggests  that  9ome  reference  to  the 
availability  of  legal  services  should  be  made. 

Opportunity  to  consult:  s.  56(2) (c) 

\ 

Subparagraph  56 (2) (b) (iii)  requires  that  the  person,  to  whan  the 
statement  is  made,  explain  to  the  young  person  that  he  has  a  right  to  consult 
with  another  person  in  accordance  with  para.  56(2) (c).  Paragraph  56(2) (c)  goes 
further  by  requiring  that  the  young  person  be  given  "a  reasonable  opportunity 
to  consult  with  counsel,  or  a  parent,  or  in  the  absence  of  a  parent,  an  adult 
relative,  or  in  the  absence  of  a  parent  or  adult  relative,  any  other 
appropriate  adult  chosen  by  the  young  person." 

A  discussion  of  reasonable  opportunity  to  consult  with  counsel  is 
included  in  the  comments  above  on  s.  1 1  of  the  Y.Q. A.  The  police  have  an 
obligation  to  facilitate  contact  with  counsel  and  with  other  persons  mentioned 
in  para.  56(2)(c)  (Brownridge  v.  R. ,  [1972]  S.C.R.  926,  18  C.R.N.S.  308,  7 
C.C.C.  (2d)  417,  28  D.L.R.  (3d)  1)  and  to  allow  a  young  person  as  many  phone 
calls  as  required  over  a  reasonable  length  of  time  (R.  v.  Giesbrecht,  [  1975]  5 
W.W.R.  630  (Man.  Go.  Ct.).  Should  the  young  person  so  request,  consultation 
with  counsel  and  other  persons  in  para.  56(2)(c)  should  be  in  private  ( R.  v . 
Penner ,  [1973]  6  W.W.R.  94,  39  D.L.R.  (3d)  246  (Man.  C.A. )  and  R.  v.  Patterson 
(1978),  39  C.C.C.  (2d)  55  (Ont.  H.C.)). 

The  young  person  is  given  the  choice  of  consulting  either  with 
counsel  or  a  parent;  it  should  be  emphasized  that  the  young  person  is  given  the 
right  to  make  this  choice.  The  right  to  consult  an  adult  relative  or  other 
adult  person  is  given  only  in  the  absence  of  a  parent.  Thus,  where  a  parent 
attends  at  the  police  station  arid  the  young  person  does  not  wish  to  consult 
him,  it  may  be  argued  that  as  the  parent  is  present,  there  is  no  further  right 
to  consult  an  adult  relative  or  other  adult  person.  It  could  also  be  argued, 
however,  that  a  parent  whan  the  young  person  does  not  wish  to  consult,  is 
unavailable  for  consultation,  and  therefore  the  young  person  is  entitled  to 
consult  with  counsel,  an  adult  relative  or  other  adult  person.  Such  an 
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interpretation  is  consistent  with  the  increased  rights  and  responsibilities 
given  to  young  persons  by  the  Act.  In  any  event,  the  young  person  is  entitled 
to  consult  with  counsel,  whether  or  not  the  parent  is  present,  pursuant  to 
subs.  11(1)  of  the  Act  and  s.10  of  the  Charter.  In  determining  the 
admissibility  of  a  statement  made  by  a  young  person,  the  youth  court  judge  will 
evidently  have  to  address  these  issues. 

Presence  of  the  person  consulted:  s.  56(2) (d) 

Subparagraph  56 ( 2 ) ( b ) ( iv )  requires  that  the  young  person  be  advised 
of  his  right  to  have  the  person  consulted  inder  para.  56(2) (c)  present  during 
the  time  when  the  statement  is  made,  unless  he  desires  otherwise.  Where  the 
young  person  exercises  his  right  to  consult  with  another  person,  he  must  be 
given  a  reasonable  opportunity  to  make  his  statement  in  the  presence  of  that 
person  (para.  56(2) (d)).  Both  of  these  requirements  are  preconditions  to  the 
admissibility  of  any  subsequent  statement;  the  young  person  may,  however,  waive 
the  right  under  para.  56(2) (d)  pursuant  to  subsection  56(4).  What  constitutes 
a  "reasonable  opportunity"  to  make  the  statement  in  the  presence  of  the  person 
consulted  will  ultimately  be  decided  by  the  Court;  where  the  young  person  asks 
for  the  presence  of  such  person  and  his  request  is  denied,  there  will  be  a 
heavy  onus  on  the  person  taxing  the  statement  to  demonstate  why  it  was 
unreasonable  to  accede  to  the  young  person's  wishes. 

Spontaneously  made  oral  statements:  s,  56 ( 3 ) 


Subsection  56(3),  which  applies  only  to  oral  statements,  recognizes 
the  common  law  doctrine  relating  to  "spontaneous  confessions";  since  this  term 
is  not  defined  in  the  Y.O.A. ,  the  existing  case  lifts’  will  be  applicable.  Dupuis 
v .  The  Queen  (1932),  104  C.C.C.  290  (S.C.C.)  states  that  a  spontaneous 
confession  to  police  in  response  to  a  casual  question,  made’  voluntarily  and 
without  any  inducement,  before  the  accused  is  apprehended  or  warned,  is 
admissible  in  evidence.  Thus,  a  statement  blurted  out  by  a  suspect  during  the 
arrest,  or  upon  being  questioned  about  some  unrelated  matters,  before  the  young 
person  can  be  cautioned  and  advised  of  his  rights  pursuant  to  subs.  56(2),  may 
be  admissible.  Furthermore,  the  statement  may  be  made  after  the  para.  56(2) (b) 
warniiags  have  been  given,  but  prior  to  consultation  with  an  adult  (para. 
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56(2)  (c)),  or  prior  to  the  statement  being  taken  in  the  presence  of  the  person 
consulted  (para.  56(2) (d)),  and  still  qualify  as  being  "spontaneous." 
Presumably  a  spontaneous  statement  is  one  which  is  volunteered,  and  not  made  in 
response  to  a  direct  question  or  as  a  result  of  interrogation.  Although  a 
statement  is  made  spontaneously  and  falls  within  the  subs.  56(3)  exception,  it 
may  still  be  ruled  involuntary  and  inadmissible  due  to  the  presence  of  other 
circumstances,  such  as  the  mental  or  physical  state  of  the  accused  or  the 
circumstances  of  his  environment. 

It  is  important  to  note  that  the  subs.  56(3)  exception  is  narrower 
than  the  corresponding  common  law  rule.  The  Y.O.A.  requires  both  that  the 
statement  be  spontaneous  and  that  it  he  made  before  a  person  in  authority  had  a 
reasonable  opportunity  to  comply  with  the  statutory  requirements.  Failure  to 
meet  both  requirements  would  result  in  the  statement  being  ruled  inadmissible. 
In  similar  circumstances,  the  common  law  rule  would  give  the  judge  a  discretion 
as  to  whether  to  admit  the  statement,  depending  on  whether  it  was  "voluntary." 

An  important  issue  which  arises  for  investigating  police  officers  is 
at  what  point  must  an  officer  give  the  warnings  provided  for  by  subs.  56(2). 
In  questioning  adults,  this  decision  is  not  a  critical  one  because  the  courts 
nave  considered  the  absence  of  a  warning  as  only  one  of  the  factors  to  consider 
in  determining  whether  a  statement  was  voluntary.  Moreover,  the  courts  have 
recognized  that  police  questioning  must  be  flexible  and  that  police  should  not 
ne  placed  in  a  strait-jacket  of  artificial  rules  (see  Boudreau  v.  The  King, 
[1949]  5.C.R.  262,  7  C.R.  427,  94  C.C.C.  1,  [1949]  3  D.L.R.  61).  In  the  case 
of  the  Y.O.A.  the  decision  as  to  when  to  cant  Lon  a  young  person  is  extremely 
important,  because  the  failure  to  adhere  to  the  subs.  56:2)  requirements  would 
render  the  statement  inadmissible.  It  is  submitted  than  the  English  Judges' 
Rules  should  be  followed  in  this  regard: 

"As  soon  as  a  police  officer  has  evidence  which  would  offer 
reasonable  grounds  for  suspecting  that  a  person  has  committed  an 
offence,  he  shall  caution  that  person  or  cause  him  to  be  cautioned 
before  putting  to  him  any  questions  or  further  questions,  relating  to 
the  offence." 

Waiver  of  rights:  s.  56(4) 

Subsection  56(4)  provides  that  any  waiver  of  rights  to  consult  or  to 
i rake  a  statement  in  the  presence  of  the  person  consulted  must: 
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be  in  writing,  and 

contain  a  statement  by  the  young  person  that  he  has  been 
apprised  of  the  right  being  waived. 

The  use  of  the  ward  "apprised"  indicates  that  there  must  be  an 
adequate  explanation  and  therefore  that  rights  under  paras.  56(2) (c)  and  (d) 

cannot  be  waived  if  the  young  person  doesn't  understand  the  rights  and  his 
access  to  them.  An  American  study  (Ferguson  and  Douglas,  "A  Study  of  Juvenile 

Waiver"  (  1970),  7  San  Diego  Law  Rev.  39)  concluded  that  a  large  majority  of 
juveniles  who  were  cautioned  as  to  their  rights  to  remain  silent  and  to  consult 
counsel,  waived  these  rights  without  fully  understanding  them.  This  study 
emphasizes  the  need  to  explain  such  rights  to  a  young  person  carefully  and  in 

language  he  can  understand.  Defence  counsel  would  be  well  advised  to  examine 
carefully  all  the  circumstances  surrounding  an  alleged  waiver  in  order  to 
determine  whether  a  challenge  should  be  made;  similarly,  judges  should  be  aware 
of  the  frailties  of  waivers  given  by  young  persons.  The  young  person  must  have 
the  mental  capacity  to  understand  and  to  waive  his  rights  pursuant  to  subs. 
56(4);  in  addition,  American  cases  such  as  United  States  v.  Indian  Bov_X,  565 

F.2d  585  (1977)  state  that  such  a  waiver  must  be  a  "voluntary"  one,  in  the  same 
sense  as  a  statement  must  be  voluntary  in  order  to  be  admissible. 

It  should  be  noted  that  the  obligation  to  caution  the  young  person 
pursuant  to  para.  56(2) (b)  cannot  be  waived;  moreover,  a  waiver  does  not  affect 
the  requirement  that  the  statement  be  voluntary  (para.  56(2) (a)),  or  otherwise 
admissible  according  to  the  general  law  relating  to  the  admissibility  of 
statements  (subs.  56(1)). 

Duress:  s.  56 ( 5  ) 

This  subsection  deals  with  statements  given  to  persons  who  are  not. 
in  law,  persons  in  authority  and  to  which  the  provisions  of  subs.  56(2)  do  not 
apply.  Where  a  young  person  is  able  to  satisfy  the  judge  that  a  statement  was 
made  under  duress,  the  judge  may  rule  the  statement  inadmissible. 

The  Ency loped ia  of  Words  _and  Phrases:  __Legal  Maxims  (Canada ) ,  3rd 
Edit.  Vol .  I,  states,  citing  Rogers_v._  Rogers,  [1938]  1  D.L.R.  99,  12  M.P.R. 

321:  "by  'duress'  is  meant  the  compulsion  under  which  a  person  acts  whether 

actual  or  threatened."  Although  duress  would  include  psychological  and 
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emotional  trauma,  it  contemplates  a  degree  of  compulsion  which  would  be  fairly 
difficult  to  prove  in  these  instances,  except  in  exceptional  circumstances. 
Moreover,  even  when  it  is  proved,  the  statenent  is  not  automatically 

inadmissible;  rather,  the  court  has  a  discretion  whether  to  exclude  such  a 
statement.  The  legislation  does  not  provide  any  guidelines  for  the  exercise  of 
this  discretion.  Clearly,  a  statement  given  under  duress  should  be  excluded  if 
its  truthfulness  or  reliability  has  been  cast  in  doubt.  Thus,  if  a  parent 
(assuming  that  a  parent  is  not  a  person  in  authority)  physically  threatens  a 
young  person  "to  own  up"  and  a  statanent  is  given,  the  judge  may  rule  it 

inadmissible  if  he  concludes  that  the  threat  by  the  parent  constituted 
"duress."  Hie  young  person  vho  is  threatened  in  such  a  way  may  prefer  the 
strong  arm  of  justice  to  the  wrath  of  his  parent,  and  confess  to  something  he 
did  not  do;  therefore,  the  statement  runs  a  high  risk  of  being  unreliable  and 
may  be  excluded  pursuant  to  subs.  56(5). 

It  is  clear  that  a  young  person's  rights  and  protections  in  relation 
to  oral  or  written  statements  are  largely  dependent  on  the  person  to  whan  the 

statements  are  made.  If  a  statenent  is  given  to  a  person  who  is,  in  law  a 

person  in  authority,  a  voir  dire  must  be  held  and  the  Crown  must  prove  that  the 
statement  was  voluntarily  given,  according  to  canmon  law  principles;  in 
addition,  the  protections  provided  by  subs.  56(2)  apply.  However,  if  the 
person  is  not  a  person  in  authority,  the  onus  lies  on  the  young  person  to 
satisfy  the  court  that  the  statement  was  given  under  duress.  The  existing 
jurisprudence  substantially  narrows  the  scope  of  application  of  subs.  56(5). 
For  example,  one  who  makes  a  threat  or  inducement  to  an  accused 
in  the  presence  of  a  person  in  authority  may  himself  be  considered  to  be  a 
person  in  authority;  moreover,  if  a  statement  is  made  in  the  presence  of,  but 
not  to,  a  person  in  authority,  it  must  be  proved  voluntary  by  the  Crown 
(McWilliams,  Canadian  Criminal  Evidence,  (1974),  at  p.  248).  Thus,  as  a 
general  rule,  subs.  56(5)  will  be  applicable  only  in  limited  circumstances 
where  no  person  in  authority  was  present  either  at  the  time  of  making  the 
threat  or  when  the  actual  statement  was  made. 
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Proof  of  Age:  s.  57 

The  jurisdiction  of  the  youth  court  is  dependent  on  establishing  that 
the  accused  is  a  "young  person"  within  the  meaning  of  the  definition  found  in 
s.  2  (see  earlier  discussion  of  this  definition  under  s.  2).  The  purpose  of 
s.  57  is  to  expand  and  clarify  the  ways  by  which  the  age  of  the  young  person 
can  be  proven. 

The  case  law  under  the  J .D.A.  has  not  definitively  resolved  the  issue 
whether  proof  of  age  is  an  essential  element  of  the  Crcwn's  case.  Sane 
authorities  suggest  that  failure  to  prove  age  results  in  proceedings  that  are 
merely  a  nullity  and  that  a  new  trial  may  be  ordered:  R.  v.  Sorenson,  [1965]  2 
C.C.C.  242,  46  C.R.  251,  50  W.W.R.  116  (B.C.S.C.).  Other  cases  have  held  that 
age  is  an  essential  element  of  the  case  to  be  proven  by  the  Crown  and  that 
failure  to  prove  age  results  in  an  acquittal:  R.  v.  Crossley,  10  C.R.  348, 
[1950]  2  W.W  R.  768,  98  C.C.C.  160  (B.C.S.C.);  R.  v.  P.  (1979),  48  C.C.C.  (2d) 
390  (Ont.  Prov.  Ct.);  R.  v.  L.  (1981  ),  59  C.C.C.  (2d)  160  (Ont.  Prov.  Ct.). 
The  view  expressed  in  the  more  recent  cases  is  that  age  is  an  essential 
ingredient  of  the  offence  and  a  finding  that  the  accused  is  a  young  person  must 
be  made  by  the  trial  court. 

Proof  of  the  actual  age  of  a  juvenile  accused  pursuant  to  the  J .D.A. 
has  created  some  problems  because  of  the  hearsay  evidence  objection.  Strictly 
speaking,  the  evidence  of  the  child  as  to  his  age,  or  the  evidence  of  a  father 
who  did  not  attend  the  birth  could  be  objected  to  as  being  "hearsay,"  as  the 
person  giving  the  evidence  must  necessarily  rely  on  information  told  to  him. 
Situations  where  there  has  been  a  failure  to  properly  prove  age  by  evidence 
normally  considered  admissible  have  often  occurred  when  the  Crown  is 
represented  by  a  police  officer  who  may  not  be  fully  aware  of  the  intricacies 
of  the  law  of  criminal  evidence.  The  reluctance  to  see  a  case  dismissed  on 
such  a  "technicality"  often  results  in  the  practice  of  the  judge  "rescuing"  the 
Crown  by  asking  the  child  his  age;  this  procedure,  however,  would  be  considered 
improper  if  one  accepts  that  age  is  an  ingredient  of  the  offence  which  must  be 
proven  by  the  Crown. 

In  the  absence  of  proof  of  actual  age,  some  courts  have  relied  on  the 
physical  appearance  and  demeanour  of  the  juvenile  accused  in  order  to  establish 
that  the  child  is  "apparently"  under  the  age  of  sixteen  (or  such  other  age 
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directed  by  the  province)  pursuant  to  s.  2  of  the  J.D.A.  (R.  v.  Pilkington 
(1968),  5  C.R.N.S.  275,  67  W.W.R.  159,  [1969]  3  C.C.C.  327  (B.C.C.A.);  R.  v. 
D.  (1976),  27  R.F.L.  298  (Ont.  Prov.  Ct.)).  By  relying  on  apparent  age,  seme 
of  the  problems  associated  with  proving  actual  age  may  be  avoided,  although  in 
many  cases  it  may  not  be  "apparent"  whether  the  person  charged  falls  within  the 
upper  age  limit;  many  15-year-old  children  look  17  years  old  and  many  17-year- 
old  children  may  be  several  years  ycunger  in  appearance. 

Section  57  of  the  Y.O.A.  facilitates  the  proof  of  age  by  allowing 
into  evidence  a  parent's  testimony,  a  birth  certificate  or  other  record  and  any 
other  reliable  information  relating  to  age.  As  well,  inferences  may  be  drawn 
from  the  young  person's  appearance  or  from  statements  made  by  the  yaung 

person.  The  definition  of  "young  person"  in  s.  2  of  the  Y.O.A.  has  continued 
the  concept  of  findings  of  age  based  on  appearance,  although  the  wording  has 
been  changed  to  suggest  that  "appearance"  should  only  be  relied  upon  in  the 
absence  of  evidence  to  the  contrary.  Subsection  57(4)  specifically  permits  the 
court  to  draw  inferences  as  to  the  age  of  a  person  from  that  person's 

appearance,  and  presumably  this  provision  is  directed  at  proving  actual  age  as 
well  as  apparent  age. 

While  these  provisions  make  clear  how  age  is  to  be  proven ,  some 
question  remains  as  to  how  the  issue  of  age  is  brought  before  the  court.  As 

age  gaes  to  the  jurisdiction  of  the  court,  many  judges  took  the  view  that, 

under  the  Juvenile  Delinquents  Act,  it  was  their  responsibility  to  establish 
jurisdiction  at  the  earliest  opportunity  and  to  treat  it  as  a  preliminary 
matter.  On  the  other  hand,  in  R.  v.  L.  (1981),  59  C.C.C.  (2)  160  (Ont.  Prov. 
Ct.;,  tne  court  held  that:  "the  finding  of  age  should  be  part  of  the  trial 
orocess  in  which  the  trial  judge  should  stand  impartial"  (at  p.  162).  In  any 
event  ,  it  w.  ild  seem  desirable  for  tne  Crown  to  dea.  wi  th  the  issue  as  part  of 
ms  case,  tne  definition  of  “youna  oersor."  in  the  Y.O.A.  nas  been  changed  from, 
nit  corresponding  definition  o  "child'1  m  the  d .  D .  n .  and  suds.  57 14  >  of  tnr 
f.G.e  clear h  Demurs  trie  vourr  court  cn  dr  a-  jmerences  as  to  tne  age  c 
oersor  iron  the  person :  s  apoeaiunco.  It  was  the  intention  or  tne  drafters,  m 
chanoin'  th-  net  minor  of  ''-vounc:  person*  arr.  ir  including  suds.  57(4  i.  to 
iroviae  tna:  hie  voutn  court  judge  must  -  m  tne  aosence  or  evidence  to  tne 
contrar  aanress  the  question  a:  to  whetner  or  not  an  inference  of  age  can  be 
irawn,  ana  v/.iern  reasibie,  mame  a  finding  of  age  oasea  on  appearance . 
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Section  57 


57.(1)  Testimony  of  a  parent.  In  any  proceeding  under  this  Act, 
the  testimony  of  a  parent  as  to  the  age  of  a  person  of  whom  he  is  a 
parent  is  admissible  as  evidence  of  the  age  of  that  person. 

(2)  Evidence  of  age  by  certificate  or  record.  In  any  proceedings 
under  this  Act, 

(a)  a  birth  or  baptismal  certificate  or  a  copy  thereof 
purporting  to  be  certified  under  the  hand  of  the  person  in  whose 
custody  such  records  are  held  is  evidence  of  the  age  of  the 
person  named  in  tie  certificate  or  copy;  and 

(b)  an  entry  or  record  of  an  incorporated  society  that  has  had 
the  control  or  care  of  the  person  alleged  to  have  committed  the 
offence  in  respect  of  vtfiich  the  proceedings  are  taken  at  or 
about  the  time  the  person  came  to  Canada  is  evidence  of  the  age 
of  that  person,  if  the  entry  or  record  was  made  before  the  time 

when  the  offence  is  alleged  to  have  been  committed. 

(3)  Other  evidence.  In  the  absence,  before  the  youth  court,  of  any 
certificate,  copy,  entry  or  record  mentioned  in  subsection  (2),  or  in 
corroboration  of  any  such  certificate,  copy,  entry  or  record,  the 
youth  court  may  receive  and  act  upon  any  other  information  relating 
to  age  that  it  considers  reliable. 

(4)  When  age  may  be  inferred.  In  any  proceedings  under  this  Act, 
the  youth  court  may  draw  inferences  as  to  the  age  of  a  person  from 
the  person's  appearance  or  from  statements  made  by  the  person  in 
direct  examination  or  cross-  examination. 


Test  ijrpny  of  a  parent :  s .  57  ( 1 

Subsection  57' 1  makes  "tne  testimonv  of  a  parent  as  to  the  age  of  a 
person  of  wnm  ne  is  a  par  err:’  admissible  as  evidence  of  the  age  of  that 
person.  Thus,  any  oersor  oamnu  within  tne  wide  definition  or  parent  in  s.  2 
may  give  evidence  o:  the  age  of  hi.-  child.  As  the  term,  ’'parent”  is  defined 
ver^  {tread  iy  under  tn_*  ac.  tne  weight  cuvet  to  the  evidence  may  depend  on  tne 
reiationshio  or  tne  Daren t  to  trie  young  oersor..  For  example,  it  would  sear 
that  the  evidence  of  a  biological  parent  who  was  present  at  the  oirtn  would  be 
difficult-  if  not  impossible-  to  refute-  while  evidence  of  a  step-parent,  a 
welrare  agency  or  director  of  a  residential  facility  might  be  given  iess  weight 
or  discounted  entirely  if  it  is  considered  unreliable.  The  evidence  of  ar. 
adoptive  parent  who  had  custody  of  the  young  person  from  infancy  would 
obviously  have  credibility. 
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This  prevision  for  admissibility  of  a  parent's  testimony  regarding 
age  extends  the  liberal  approach  currently  taken  in  some  cases  under  the 
J.D.A.  Although  the  testimony  of  a  biological  parent  present  at  birth  has  been 
preferred  because  no  hearsay  objection  can  be  made  to  it,  the  evidence  of  a 
natural  parent  who  did  not  actually  witness  the  birth  was  admitted  in  R.  v.  D. 
(1976),  27  R. F.L.  298  (Ont.  Prov.  Ct.).  In  another  case,  an  adoptive  parent 
was  permitted  to  give  testimony  as  to  her  son's  age  (R.  v.  A.M.P.  (1977),  2 
Fam.  L.  Rev.  58  (Ont.  Prov.  Ct.));  the  judge  held  that  the  evidence  was 
trustworthy  and  represented  the  best  available  evidence  and  that  therefore  an 
exception  to  the  hearsay  rule  was  justified.  The  Y.Q.A.  makes  clear  that  an 
adoptive  parent's  testimony  would  be  admissible,  although  the  weight  to  be 
given  to  such  evidence  will  depend  on  the  circumstances  of  the  case. 

Birth  certificates  and  records  of  societies:  s.  57(2) 

Proof  of  age  is  further  facilitated  by  subs.  57(2),  which  permits  the 
admission  into  evidence  of  birth  or  baptismal  certificates  and  records  of  an 
incorporated  society  in  certain  situations  where  children  have  been  admitted 
into  Canada  in  the  care  or  control  of  that  society.  These  provisions  extend 
the  admissibility  of  documentary  evidence  as  proof  of  age.  Under  the  J .D.A. , 
birth  certificates  could  only  be  admitted  to  prove  age  in  accordance  with  s.  24 
of  the  Canada  Evidence  Act.  However,  it  will  still  be  necessary  to  prove  that 
the  person  named  in  the  document  is  the  person  appearing  before  the  court,  and 
this  may  require  additional  supportive  evidence.  In  corroboration  of  any  such 
certificate  or  document,  the  youth  court  may  receive  any  other  information  that 
it  considers  reliable  (subs.  57(3)).  Presumably,  a  similarity  of  names  would 
be  some  proof  of  identity,  and  this  could  be  supported  by  the  similarity  of  the 
names  of  the  parents. 

Paragraph  57(2)  (b)  permits  the  proof  of  age  by  allowing  into  evidence 
the  records  of  an  incorporated  society  "that  has  had  the  control  or  care  of  the 
person  alleged  to  have  committed  the  offence...  at  or  about  the  time  the  person 
came  to  Canada."  This  provision  has  limited  application  as  it  applies  only  in 
the  narrow  situation  where  children,  often  refugees,  are  brought  into  Canada 
for  adoption.  It  is  assumed  that  the  incorporated  society,  relief  agency  or 
provincial  society  such  as  the  Children's  Aid  Society  in  Ontario,  will  record 
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the  child's  age  as  accurately  as  possible,  as  it  would  have  no  reason  to  do 
otherwise;  so  long  as  the  entry  or  record  has  been  made  before  the  tine  when 
the  offence  is  alleged  to  have  been  committed,  it  may  be  admitted  into 
evidence.  Paragraph  57(2) (b)  is  substantially  the  same  as  subs.  585(1)  of  the 
Criminal  Code. 

Other  evidence:  s ._  57(3) 

Subsection  57(3)  makes  a  broad  range  of  information  about  age 

admissible,  provided  the  youth  court  considers  it  reliable,  thus  giving  the 
court  a  great  deal  of  flexibility  in  receiving  proof  of  age.  The  court  may 
allow  into  evidence  photocopies  of  documents,  for  example,  or  any  other 

evidence  that  is  technically  hearsay.  Subsection  57(3)  provides  for  the 
reception  of  other  evidence  "in  the  absence...  of  any  certificate,  copy,  entry 
or  record  mentioned  in  subsection  (2),  or  in  corroboration  [thereof]...."  If 
evidence  has  been  admitted  under  subs.  57(2),  the  youth  court  may  receive  and 
act  upon  any  other  corroborative  evidence  which  it  considers  reliable,  whether 
or  not  it  is  admissible  according  to  the  common  law  rules  of  evidence. 

Although  subs.  57(3)  substantially  enlarges  the  scope  of 
admissibility  in  youth  court  proceedings,  it  only  applies  to  evidence  relating 
to  the  age  of  the  young  person.  Evidence  by  a  witness  that  he  knew  the  parent 
of  the  young  person,  and  that  they  had  told  him  the  young  person's  birth  date, 

could  be  considered  admissible  as  "other  information  relating  to  age."  Any 

statement  made  by  the  young  person  himself  to  a  third  party  may  be  admissible 
in  the  first  instance,  as  an  "admission  against  interest"  but  also  under  subs. 
57(3)  as  reliable  other  information.  Where  the  third  party  is  a  "person  in 
authority,"  however,  it  is  not  clear  whether  the  previsions  of  s.  56  supercede 
subs.  57(3),  notwithstanding  that  the  statement  relates  to  age  and  is 
considered  to  be  reliable  by  the  youth  court.  It  could  be  argued  that  if  this 
statement  is  "voluntary,"  and  hence  "reliable,"  the  statement  should  be 
admitted  even  though  the  para.  56(2) (b)  cautions  were  not  given  and  the  young 
person  was  not  given  an  opportunity  to  consult  with  or  make  the  statement  in 
the  presence  of  the  persons  mentioned  in  para.  56(2)(c).  On  the  other  hand, 
subs.  56(2)  appears  to  apply  to  all  statements  made  by  the  young  person, 
whether  relating  to  guilt  or  to  jurisdiction,  and  accordingly  subs.  57(3) 
should  not  be  interpreted  so  as  to  create  an  exception  to  it. 
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Apparent  age:  s.  57(4) 

The  Y.O.A. ,  like  the  Jd^-Aw  permits  proof  of  age  by  a  finding  of 
apparent  age.  Unlike  the  J.D.A, ,  however,  a  finding  of  apparent  age  may  only 
be  made  under  the  Y.O.A.  "in  the  absence  of  evidence  to  the  contrary." 
Therefore,  apparent  age  is  not  to  be  relied  upon  where  other  evidence  of  age  is 
before  the  court  (see  v.  Sorensen,  [1965]  2  C.C.C.  242  (B.C.S.C.) 

interpreting  a  similar  provision  in  the  Criminal  Code) .  Subsection  57(4) 
permits  inferences  to  be  drawn  "as  to  the  age  of  a  person  from  the  person's 
appearance  or  frcm  statements  made  by  the  person  in  direct  examination  or 
cross-examination."  A  finding  of  apparent  age  may  be  based  on  a  person's  size, 

demeanour  and  dress  (see  R. v. Pilkington  (1968),  5  C.R.N.S.  275,  67  W.W.R. 

157,  [1969]  3  C.C.C.  327  (B.C.C.A.)). 

It  should  be  noted  that  subs.  57(4)  is  permissive;  the  court  may  draw 
inferences  as  to  age  frcm  the  person's  appearance  or  frcm  statements  made  by 
the  person  in  direct  examination  or  cross-examination.  The  court  may  also  draw 
inferences  as  to  age  frcm  other  reliable  information  admitted  pursuant  to 
subs.  57(3),  or  use  such  evidence  to  corroborate  any  inferences  made  frcm  the 
young  person's  appearance  or  testimony. 

If  the  youth  court  accepts  jurisdiction  on  the  basis  of  apparent  age, 
a  finding  of  fact  must  be  made  to  that  effect:  Re  Kelly,  [1929]  1  D.L.R.  716, 
51  C.C.C.  113  (N.B.C.A.);  R.  v.  Harford,  [1965]  1  C.C.C.  364  (B.C.S.C. ) . 

Admissions:  s.  58  &  59 


Sections  58  and  59  allow  the  parties  to  dispense  with  proof  of  facts 
or  proof  of  evidence  on  a  consent  basis,  thus  expediting  proceedings  and 
avoiding  unnecessary  costs  and  delays. 

Section  58_ 

58.(1)  Admissions.  A  party  to  any  proceedings  under  this  Act  may 

admit  any  relevant  fact  or  matter  for  the  purpose  of  dispensing  with 
proof  thereof,  including  any  fact  or  matter  the  admissibility  of 

which  depends  on  a  ruling  of  law  or  of  mixed  law  and  fact. 

(2)  Other  party  may  adduce  evidence.  Nothing  in  this  section 
precludes  a  party  to  a  proceeding  from  adducing  evidence  to  prove  a 
fact  or  matter  admitted  by  another  party. 
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Section  59 


59.  Material  evidence.  Any  evidence  material  to  proceedings  under 
this  Act  that  would  not  but  for  this  section  be  admissible  in 
evidence  may,  with  the  consent  of  the  parties  to  the  proceedings  and 
where  the  young  person  is  represented  by  counsel,  be  given  in  such 
proceedings. 


Admission:  s.  58(1)  &  ( 2 ) 

Subsection  58(1)  provides  that  a  party  may  admit  "any  relevant  fact 
or  matter"  in  order  to  dispense  with  proof  of  the  fact  or  matter.  Subsection 
58(1)  is  similar  to  s.  582  of  the  Criminal  Code,  which  also  allows  admissions; 
s.  582  of  the  Code  provides  that  the  accused  may  admit  any  fact  alleged  against 

him.  Subsection  58(1)  of  the  Y.O.A.  appears  to  be  broader,  as  it  permits  "a 
party  to  any  proceedings"  to  make  an  admission.  The  subsection  also 

specifically  includes  "any  fact  or  matter  the  admissibility  of  which  depends  on 
a  ruling  of  law  or  of  mixed  law  and  fact." 

Examples  of  facts  that  could  be  admitted  are  the  age  of  the  accused 
or  the  fact  that  stolen  property  did  indeed  belong  to  someone  else.  The 

opposing  party  may  choose  to  prove  the  fact  nonetheless;  subs.  58(2)  provides 
that  evidence  may  be  adduced  "to  prove  a  fact  or  matter  admitted  by  another 
party. " 

It  is  unclear  whether  s.  58  is  authority  for  permitting  the  accused 

to  waive  a  voir  dire  as  to  the  voluntariness  of  a  confession,  as  its  truth  or 
voluntariness  is  a  question  of  law  which  must  be  decided  by  the  trial  judge. 
In  R.  v.  Le  3run  (1954),  110  C.C.C.  262  (B.C.S.C.  )  it  was  held  that  a 
confession  could  not  be  admitted.  Section  582  of  the  Criminal  Code  was  also 
given  a  restricted  interpretation  in  R.  v.  Dietrich  (1970),  1  C.C.C.  (2d)  49, 
11  C.R.N.S.  22  (Ont.  C.A.),  although  a  right  to  waive  a  voir  dire  was  held  to 
exist  apart  from  the  Code  prevision.  In  Park_v.  Ijhe_Queen  (1981  ),  6  W.C.B.  200 
(S.C.C.),  it  was  held  that  no  particular  words  or  formula  need  be  used  by 

defence  counsel  to  waive  a  voir  dire,  as  long  as  the  trial  Judge  is  satisfied 
that  counsel  understands  the  matter  and  has  made  an  informed  decision  to  waive 

the  voir  dire. 
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Material  evidence:  _sn_  59 

Section  59  pro/ides  that,  with  consent,  any  material  evidence  "that 
would  not  but  for  this  section  be  admissible  in  evidence"  may  be  given, 
provided  the  young  person  is  represented  by  counsel;  an  unrepresented  young 
person  has  no  right  to  consent  to  the  admission  of  evidence  which  would  not 
otherwise  be  admissible. 

Examples  of  evidence  that  may  be  admitted  pursuant  to  this  section 
are  a  letter  frcm  a  doctor  to  prove  age  or  a  document  fran  the  owner  of 
property  indicating  his  ownership.  Although  it  is  likely  that  this  section 
will  be  anployed  sparingly  in  contested  cases,  it  permits  material  information 
of  a  non- controversial  nature  to  be  admitted  without  resorting  to  the  expense 
of  calling  witnesses  and  unnecessarily  taking  up  the  time  of  the  court.  This 
section  could  also  be  used  at  dispositional  hearings  to  admit  uncontested 
documentary  evidence. 

Evidence  of  Children  and  Young  Persons: _ s.  60  &  61 

At  ccmmon  law  no  evidence  could  be  received  in  criminal  proceedings 

except  upon  oath.  A  child,  even  under  the  age  of  seven  years,  could  be  sworn 

provided  the  court  was  satisfied  that  the  child  possessed  a  sufficient 

knowledge  of  the  nature  and  consequences  of  an  oath  (R._ v.  Brasier  (1779),  168 

E.R.  202).  Until  R.  v^  Bannerman  (1966),  55  W.W.R.  257,  48  C.R.  110  (Man. 

C.A.),  affd.  [1966]  S.C.R.  v,  57  W.W.R.  736n,  50  C.R.  76n  (S.C.C.),  it  was 

generally  accepted  that  this  test  involved  an  understanding  of  the  theological- 

significance  of  telling  a  lie  and  of  divine  retribution  as  a  consequence  of 

lying  under  oath.  Moreover,  it  has  been  held  that  the  child  may  be  instructed 

as  to  the  nature  and  meaning  of  the  oath,  and  even  where  this  was  done  only  a 

few  days  before  trial,  the  child's  evidence  could  be  received  under  oath  (R. 

v.  Armstrong  (1907),  12  C.C.C.  544  (Ont.  C.A. )).  In  Canada,  the  canmon  law  has 

been  altered  by  statute  to  permit  the  reception  of  unsworn  evidence  of 

children.  The  Canada  Evidence  Act,  R.S.C.  1970,  c.  E-10  provides: 

"16.(1)  In  any  legal  proceeding  where  a  child  of  tender  years  is 
offered  as  a  witness,  and  such  child  does  not,  in  the  opinion  of  the 

judge,  justice  or  other  presiding  officer,  understand  the  nature  of 
an  oath,  the  evidence  of  such  child  may  be  received,  though  not  given 
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upon  oath,  if,  in  the  opinion  of  the  judge,  justice  or  other 
presiding  officer,  as  the  case  may  be,  the  child  is  possessed  of 
sufficient  intelligence  to  justify  the  reception  of  the  evidence,  and 
understands  the  duty  of  speaking  the  truth. 

(2)  No  case  shall  be  decided  upon  such  evidence  alone,  and  it  must  be 
corroborated  by  9ome  other  material  evidence." 

Section  19  of  the  Juvenile  Delinquents  Act  is  to  the  same  effect,  and  a  similar 
provision  is  found  in  s.  586  of  the  Criminal  Code. 

Consequently,  children  could  give  evidence  in  criminal  proceedings  by 
qualifying  as  a  sworn  witness  and  taking  an  oath  (or  an  affirmation  pursuant  to 

s.  14  of  the  Canada  Evidence  Act)  or,  if  the  child  was  not  coupe tent,  the  child 
could  give  unsworn  evidence  pursuant  to  subs.  16(1).  In  order  to  determine 

whether  a  minor  may  be  sworn,  an  inquiry  into  his  capacity  to  understand  the 
nature  of  the  oath  must  be  held.  When  the  child  has  not  demonstrated  an 

adequate  understanding  of  the  nature  of  the  oath,  the  court  my  admit  the 
child's  testimony  unsworn.  In  this  case,  a  further  inquiry  must  be  held  to 

determine  whether  the  child  is  possessed  of  sufficient  intelligence  to  justify 
the  reception  of  the  evidence  and  understands  the  duty  of  speaking  the  truth. 

If  the  judge  is  satisfied  that  the  child  has  such  intelligence  and 
understanding,  the  unsworn  evidence  of  the  child  may  be  heard.  If  the  unsworn 

evidence  of  the  child  is  received,  it  must  be  corroborated  in  9ome  material 
respect. 

Where  a  child  is  not  of  "tender  years,"  there  is  a  presumption  that 
he  understands  the  nature  of  the  oath,  and  therefore  the  Court  need  not  inquire 

into  his  capacity.  The  term  "tender  years,"  however,  has  not  been  defined.  In 

R.  _ v.  Horsburgh,  [1966]  3  C.C.C.  240  (Ont.  C.A.),  the  Court  stated  that  the 

test  was  a  subjective  one,  not  depending  on  the  precise  age  of  the  child,  but 
rather  on  his  intelligence,  his  appreciation  of  the  duty  to  tell  the  truth  and 

on  conclusions  drawn  by  the  presiding  judge  from  observing  the  appearance, 
demeanour,  manner  of  speaking  and  deportment  of  the  witness.  Other  cases  have 

referred  to  the  presumption  that  children  of  14  years  and  ever  understand  the 
nature  of  the  oath,  but  this  is  a  rebuttable  presumption  which  can  be  rebutted 

by  circumstances  indicating  the  contrary.  It  is  clear,  however,  that  before 
the  unsworn  evidence  of  a  child  can  be  accepted,  there  must  be  a  judicial 

inquiry  and  the  judge  must  form  an  opinion  (see  Sankey  v.  The  King,  [1927] 

S. C.R.  436,  48  C.C.C.  97,  [1927]  4  D.L.R.  245).  The  inquiry,  when  it  is  made, 
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mast  be  in  open  court  and  not  in  the  judge's  chambers.  Failure  of  counsel  to 
object  does  not  relieve  the  judge  fron  making  the  inquiry  prescribed  by  statute 
and  from  forming  an  opinion. 

There  is  a  further  rule  of  practice  which  requires  a  judge  to  warn  a 
jury  (or  to  instruct  himself)  of  the  danger  of  convicting  on  the  evidence  of 
the  child,  even  where  that  evidence  is  given  under  oath.  This  caution  is  based 
on  the  mental  immaturity  of  the  child  from  which  can  be  generally  inferred  a 
limited  capacity  of  observation,  recollection  and  ability  to  understand 
questions  and  to  frame  intelligent  answers.  As  well,  the  child's  moral 
responsibility  is  often  less  developed. 

The  Y.Q.A.  changes  the  law  with  respect  to  the  giving  of  evidence  by 
minors  in  several  important  respects: 

the  requir alien t  of  the  oath  is  eliminated; 

all  young  persons  are  deemed  to  have  the  capacity  to  give 
evidence; 

the  test  for  the  capacity  of  children  (under  twelve)  to  give 
evidence  is  identical  to  the  statutory  requirement  permitting 
the  reception  of  unsworn  evidence  under  the  Canada  Evidence  Act, 
subs .  16(1); 

a  form  of  solemn  affirmation  is  specified  which  must  te  used  in 
the  case  of  all  children  or  young  persons  who  give  (evidence 
( subs.  60(2)); 

all  evidence  taken  under  .solemn  affirmation  will  have  the  sane 
effect  as  if  taken  under  oath  (subs.  60(3)); 

all  evidence  of  children  must  be  corroborated  by  some  other 
material  evidence,  but  evidence  of  young  per. sons  does  not 
require  corroboration  (subs.  61(2));  and 

the  judge  must  instruct  all  child  witnesses  and  young  persons, 
where  he  deems  it  necessary,  as  to  the  duty  of  the  witness  to 
speak  the  truth  and  the  consequences  of  failing  to  do  so 
(paras.  60(1) (a)  and  (b)). 


The  change  from  oath  to  affirmation  clarifies  the  existing 
jurisprudence  relating  to  the  test  of  capacity.  Oie  line  of  cases  requires  an 

understanding  of  the  nature  and  consequences  of  the  oath,  thus  demanding  that  a 
child  demonstrate  belief  in  a  Supreme  Being  who  will  reward  and  punish.  In  R. 

v.  Bannerman  (1966),  55  W.W.R.  257,  48  C.R.  110  (Man.  C.A.  ) ;  affd.  [1966J 
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S.C.R.  v,  57  W.W.R.  736n,  50  C.R.  76n,  the  requirement  of  an  understanding  of 
both  the  nature  and  consequences  of  the  oath  was  abandoned  in  favour  of  an 
inquiry  into  the  child's  understanding  of  the  nature  of  the  oath  alone;  the 
judge  must  be  satisfied  that  the  child  understands  the  moral  obligation  of 
telling  the  truth.  This  test,  although  approved,  was  treated  inconsistently  in 

cases  following  Bannerman.  In  FL v .  Taylor  (1970)  1  C.C.C.  (2d)  321,  75 

W.W.R.  45  (Man.  C.A. ) ,  it  was  held  unnecessary  to  examine  the  child  upon  his 
religious  beliefs,  while  in  R.  v.  Budin  (1981),  32  O.R.  (2d)  1,  20  C.R.  (3d) 

86,  58  C.C.C.  (2d)  352,  120  D.L.R.  (3d)  536  (C.A. ) ,  the  majority  held  that  it 

is  essential  to  establish  whether  or  not  the  child  believes  in  God  or  another 
Almighty,  and  that  he  appreciates  that,  in  taking  the  oath,  he  is  telling  God 
he  will  tell  the  truth.  Therefore,  by  dispensing  with  the  oath,  ss.  60  and  61 
of  the  Y.Q.A.  clarify  the  law  in  this  area.  The  test  of  capacity  under  the 
Y.O.A.  does  not  require  any  religious  belief  and  is  based  solely  on  sufficiency 
of  intelligence  and  an  understanding  of  the  duty  to  speak  the  truth. 

Under  the  Y .Q.A.  there  is  a  presumption  that  a  young  person  is 

sufficiently  intelligent  to  testify  and  there  is  no  need  for  the  judge  to 
question  a  young  person  about  his  understanding  of  the  duty  to  speak  the  truth 
unless  the  judge  deems  it  necessary.  On  the  other  hand,  s.  60  makes  the 

_,udge's  instruction  of  a  child  (under  twelve)  mandatory  and  s.  61  requires  that 
a  judge  satisfy  himself  as  to  the  child's  intelligence  and  his  understanding  of 
the  duty  to  speak  the  truth.  Thus,  to  a  limited  extent,  the  case  law  on  the 
capacity  of  a  child  of  tender  years  to  give  unsworn  evidence  ranains 
significant.  Furthermore,  subs.  61(2)  requires  the  corroboration  of  a  child's 
evidence  and  therefore  the  existing  jurisprudence  relating  to  "corroboration" 
continues  to  be  relevant.  'to  similar  requirement  of  corroboration  exists  for 
evidence  of  young  persons,  in  accordance  with  the  Y.O.A. 's  recognition  of  the 
increased  responsibility  of  young  persons.  It  would  be  inconsistent  to 
consider  a  ^oung  person  mature  enough  to  be  held  responsible  for  his  criminal 
actions  but  to  hold  him  too  immature  to  testify  without  corroboration. 
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Section  60 


60.(1)  Evidence  of  a  child  or  young  person.  In  any  proceedings 
under  this  Act  vhere  the  evidence  of  a  child  or  a  young  person  is 
taken,  it  shall  be  taken  only  after  the  youth  court  judge  or  the 
justice,  as  the  case  may  be,  has 

(a)  in  all  cases,  if  the  witness  is  a  child,  and 

(b)  where  he  deems  it  necessary,  if  the  witness  is  a  young 
person, 

instructed  the  (in Id  or  young  person  as  to  the  duty  of  the  witness  to 
speak  the  truth  and  the  consequences  of  failing  to  do  so. 

(2)  Solemn  affirmation.  The  evidence  of  a  child  or  a  young  person 
shall  be  taken  under  solemn  affirmation  as  follows: 

I  solemnly  affirm  that  the  evidence  to  be  given  by  me  shall 
be  the  truth,  the  whole  truth  and  nothing  but  the  truth. 

(3)  Effect  of  evidence  under  solemn  affirmation.  Evidence  of  a 

child  or  a  young  person  taken  under  solemn  affirmation  shall  have  the 
sane  effect  as  if  taken  under  oath. 


Section  6 1 

61.(1)  Evidence  of  a  child.  Ihe  evidence  of  a  child  may  not  be 
received  in  any  proceedings  under  this  Act  unless,  in  the  opinion  of 
the  youth  court  judge  or  justice,  as  the  case  may  be,  the  child  is 
possessed  of  sufficient  intelligence  to  justify  the  reception  of  the 
evidence,  and  understands  the  duty  of  speaking  the  truth. 

(2)  Corroboration.  No  case  shall  be  decided  on  the  evidence  of  a 
child  alone,  but  must  be  corroborated  by  some  otl  nr  material 
evidence. 


Instruction  of  child  or  young  person  bp_a  judge:  60(1) 

Subsection  60(1)  provides  that  the  judge  or  justice  must  instruct  a 

child  on  the  duty  to  speak  the  truth  and  on  the  consequences  of  his  failure  to 
do  so.  If  the  judge  considers  it  necessary,  he  shall  instruct  a  young  person 

as  well,  although  in  many  cases  young  persons  will  be  sufficiently  intelligent 
and  mature  to  render  instruction  unnecessary. 
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The  nature  of  tin*  judge's  instruct. ion  may  differ  depending  on  whether 
the  judge  is  instructing  a  child  or  a  young  person  and  upon  the  intelligence 
and  under st and ing  of  the  person  being  instructed.  The  extent  to  which  a  judge 
should  instruct  a  child  is  not  clear,  nor  is  the  form  of  his  instruction.  The 
nxjui  rements  of  the  Act  might  lx.*  met  by  merely  stating  the  obligation  as  set 
out  in  subs.  60(1);  on  the  other  hand,  a  judge  may  wish  to  discuss  the  matter 
with  the  child  at  some  length.  The  instruction  could  take  the  form  of  a  series 
of  questions  posed  by  the  judge.  Where,  after  instruction,  the  judge  is  not 
satisfied  that  the  child  is  possessed  of  sufficient  intelligence  to  justify  the 
reception  of  the  evidence  and  that  he  understands  the  duty  of  speaking  the 
truth,  the  evidence  may  not  be  received.  Ch  the  other  hand,  where  the  witness 
is  a  young  person,  the  evidence  must  be  received  regardless  of  the  actual 
capacity  of  the  witness  to  understand  the  obligation  to  tell  the  truth; 
presumably  any  such  lack  of  capacity  can  be  accounted  for  in  the  weight  which 
will  be  subsequently  given  to  this  evidence. 

Sinai  subs.  60(2)  requires  that  children  and  young  persons  shall  give 

evidence  only  under  solemn  affirmation,  there  is  no  longer  any  need  for  such 

witnesses  to  appreciate  the  spiritual  consequences  of  not  telling  the  truth. 
Accordinjly,  the  judge  need  not  instruct  the  child  or  young  person  of  these 
impending  consequences,  for  example,  by  warning  that  lying  on  the  stand  is  a 
sin  and  that  divine  retribution  may  result. 

Solemn  aff innation:  s.  60(2) 

Subsection  60(2)  provides  that  the  evidence  of  a  child  or  young 
person  shall  be  taken  only  under  sol  cm  affirmation,  the  precise  wording  of 
winch  is  set  out  in  the  subsection.  Subsection  60(3)  presides  that  "the 
evidence  of  a  child  or  young  person  taken  under  solemn  affirmation  shall  have 
the  same  effect  as  if  taken  under  oath." 

The  removal  of  the  oath  in  favour  of  the  affirmation  will 

substantially  simplify  the  procedure  for  taking  evidence  fron  children  and 

young  persons.  Furthermore,  the  affirmation  itself  will  presumably  be  more 
easily  understood  by  them.  In  today's  society,  the  requirement  that  a  child 
understand  the  theological  implications  of  taking  an  oath  is  meaningless  in 
many  cases,  and  the  use  of  the  affirmation  is  more  likely  to  impress  upon  the 
witness  his  obligation  to  tell  the  truth. 
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As  a  result  of  the  provisions  of  ss.  60  a nd  61,  it  is  clear  that  the 
evidence  of  a  young  person  must  be  accepted;  however,  there  is  sane  authority 
at  conmon  law  that  retardation  or  mental  illness  may  render  an  otherwise 

competent  person  incompetent  as  a  witness.  Presumably,  this  common  law  rule  of 
general  application  has  not  been  extinguished,  for  otherwise  the  principle  of 
reliablity  underlying  the  taking  of  evidence  would  be  undermined.  In  cases  of 
mental  illness,  a  person  insane  on  one  matter  may  be  competent  to  give  evidence 
on  matters  not  connected  with  his  insanity,  if  his  delusion  does  not  affect  his 
perception,  memory  or  articulation  of  the  events  in  question:  see  R.  v.  Hill 
(1851),  5  Cox  C.C.  259.  A  person  suffering  from  a  mental  disease  rendering  him 
incapable  of  interpreting  observed  events,  or  of  understanding  questions  asked 
of  him  in  court,  or  of  communicating,  is  incompetent  to  testify.  See  Sopinka 
and  Lederman,  The  Law  of  Evidence  in  Civil  Cases  (1974),  p.  450. 

It  is  not  obligatory  to  inquire  as  to  the  young  person's 

understanding  of  the  duty  to  speak  the  truth,  although  the  power  to  do  so  is 
granted  to  the  judge  by  subs.  60(1);  nor  is  corroboration  of  the  young  person's 
evidence  required.  Defence  counsel  wauld  be  allowed  to  expose  the  young 

person's  inability  to  understand  the  obligation  to  tell  the  truth  in 

cross-examination,  and  this  could  be  accounted  for  by  the  judge's  discretion  in 
weighing  the  evidence. 

Evidence  of  a  child:  s.  61 


Section  61  provides  that  the  evidence  of  a  child  may  not  to  accepted 
unless  the  child  is  "possessed  of  sufficient  intelligence  to  justify  the 
reception  of  the  evidence  and  understands  the  duty  of  speaking  the  truth." 
Tins  is  the  test  presently  used  to  determine  whether  a  minor  whc  does  not 
understand  the  nature  of  an  oath  can  give  unsworn  evidence:  see  s.  16  of  tne 
Sanaa a  Evidence  Act,  and  s.  19  of  the  Juvenile  Delinquents  A~ 

At  present  an  inquirv  as  to  whether  a  chile  understands  the  nature  c 
an  oath  is  a  condition  precedent  to  a  child  giving  unsworn  testimony-  oursuar 

to  s.  16  of  the  Canada  Evidence  Act:  R_. _ v.  McKay  (1975;,  23  C.C. C.  (2d1  4,  > 

C.C.C.  224,  [1975]  4  W.W.R.  235  (B.C.C.A.  . 

There  is  little  case  law  on  the  meaning  of  "sufficient  intelligence 
to  justify  the  reception  of  the  evidence."  In  Nemeth  v.  Harvey  (1975),  7  O.R. 
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(2d)  719  (H.C.),  the  defendant  applied  for  permission  to  examine  the  infant 
plaintiff  for  discovery.  It  was  held  that:  "The  child  must  have  an  awareness 
of  the  purpose  of  the  examination,  its  general  meaning,  a  general  understanding 
of  its  significance  and  of  the  sum  insight  into  the  importance  of  what  might  be 
said  by  him  on  such  an  examination."  (at  p.  720).  The  court  concluded  that  the 
five-year-old  child  in  question  did  not  meet  these  requirements. 

Corrobor at ion ;  s .  61(2) 


Subsection  61(2)  provides  that  "no  case  shall  be  decided  on  the 
evidence  of  a  child  alone,  but  must  be  corroborated  by  some  other  material 
evidence."  Section  16  of  the  Canada  Evidence  Act,  s.  19  of  the  J.D.A. ,  and  s. 
586  of  the  Criminal  Code  all  contain  similar  provisions  requiring  corroboration 
of  the  evidence  of  children  of  tender  years.  This  corroboration  requirement 
recognizes  the  inherent  mental  and  developmental  immaturity  of  the  child  and 
states  that  some  additional  evidence  is  necessary  to  strengthen  the  evidence  of 
the  child  witness.  A  judicial  definition  of  corroboration  is  found  in  The  King 
v.  Baskerville,  [1916]  2  K.B .  658,  86  L.J.K.B.  28  (Ct.  of  Crim.  App. ,  Eng.),  a 
case  involving  the  evidence  of  accomplices:  "...  evidence  in  corroboration 

must  be  independent  testimony  which  affects  the  accused  by  connecting  or 
tending  to  connect  him  with  the  crime....  The  nature  of  corroboration  will 
necessarily  vary  according  to  the  particular  circumstances  of  the  offence 
charged."  (at  K.B.  p.  667).  Thus,  if  a  child's  evidence  is  part  of  the  Crown's 
case,  independent  evidence  confirming  the  child's  testimony  in  some  iraterial 
particular  is  required  for  there  to  be  a  conviction.  Query  whether  the  unsworn 
evidence  of  a  child  would  in  itself  suffice  to  raise  a  reasonable  doubt  and 
therebv  resulv.  in  an  acauittal*  see  McGillivray  C.J.A.  (dissenting  in 
K.  v.  Dubois  '1979;,  49  C.C.C. (2d)  501  (Alta  C.A.);  see  also  52  C.C.C.(2dj  64n, 
1980  2  S .2.1..  .  . 

Altnougn  a  sworr  child  nas  neen  permitted  tc  give  evidence  a 
corrororat  Lor  of  ar.  unsworn  child,  unsworn  children  cannon  corroborate  eac. 
ocner;  Paige  v.  Trie  King,  [1948]  S.C.R.  349,  92  C.C.C.  32,  6  C.R.  93:  torn.. 
V.  A.g.  of  N.B.  (1973),  12  N.B.R.  ( 2d  1  520,  63  D.L.R.  (3d)  337  (C.A.). 

For  a  further  discussion  oi  the  concept  of  corroboration,  and  tne 
type  of  evidence  whicn  can  constitute  corroboration,  .see  R.  v.  Vetrovec,  (1982. 
67  C.C.C. (2d)  1  (S.C.C.),  and  McWilliams,  Canadian  Criminal  Evidence  (1974), 
pp.  406-442. 
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Proof  of  Service:  s.  62 


Section  62 


62.(1)  Proof  of  service.  For  the  purposes  of  this  Act,  service  of 
any  document  may  be  proved  by  oral  evidence  given  under  oath  by,  or 
by  the  affidavit  or  statutory  declaration  of,  the  person  claiming  to 
have  personally  served  it  or  sent  it  by  mail. 

(2)  Proof  of  signature  and  official  character  unnecessary.  Where 
proof  of  service  of  any  document  is  offered  by  affidavit  or  statutory 
declaration,  it  is  not  necessary  to  prove  the  signature  or  official 
character  of  the  person  making  or  taking  the  affidavit  or 
declaration,  if  the  official  character  of  that  person  appears  on  the 
face  thereof. 


Proof  _of_  service:  s _62 

The  manner  of  pr<:of  of  service  of  documents  is  set  out  in  s.  62. 
Service  of  documents  such  as  a  summons  to  a  young  person  or  a  notice  to  parents 

under  s.  9  of  the  Y.Q.A.  my  be  proved  by  oral  evidence,  by  affidavit  or  by 
statutory  declaration  of  the  person  claiming  to  have  served  it  personally  or 

mailed  it.  This  provision  is  similar  to  that  set  out  in  the  Criminal  Code, 
subs.  455.5(3).  A  person  claiming  to  have  served  a  document  by  mail,  whether 
by  ordinary  or  registered  mail,  need  only  swear  that  he  mailed  it;  proof  of 
delivery  is  not  required. 

Subsection  62(2)  provides  that,  in  the  case  where  affidavit  evidence 
or  a  statutory  declaration  is  offered  as  proof  of  service,  "it  is  not  necessary 

to  prove  the  signature  or  official  character  of  the  person  making  or  taking  the 
affidavit  or  declaration,  if  the  official  character  of  that  person  appears  on 
tiie  face  thereof." 

Section  63 

63.  Seal  not  required.  It  is  not  necessary  to  the  validity  of  any 
information,  summons,  warrant,  minute,  disposition,  conviction,  order 
or  other  process  or  document  laid,  issued,  filed  or  entered  in  any 
proceedings  under  this  Act  that  any  seal  be  attached  or  affixed 
thereto. 
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Seal  not  required:  s.  63 

A  seal  is  not  necessary  to  the  validity  of  any  process  or  document 
related  to  proceedings  under  the  Y.Q.A. ,  unlike,  for  example,  subs.  627(4)  of 
the  Criminal  Code  which  provides  that  a  seal  is  necessary  to  the  validity  of  a 
subpoena  or  warrant  issued  by  a  court  under  Part  XIX  of  the  Code. 
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Introduction: 


As  a  general  rule,  a  judge  who  receives  the  plea  of  an  accused  will 
proceed  to  hear  the  evidence,  if  any,  render  an  adjudication,  and  impose  a 
disposition,  if  any.  The  judge  is  said  to  be  "seized"  of  a  case  after  plea, 
and  will  continue  to  deal  with  the  case  until  final  disposition;  this  ensures 
fairness  and  continuity. 

Subsection  725(4)  of  the  Code,  which  by  virtue  of  s.  52  of  the 
Y.Q.A.  is  applicable  to  proceedings  in  youth  court,  provides  that  if  one  judge 
accepts  a  plea,  but  does  not  hear  any  evidence,  any  other  youth  court  judge 
having  jurisdiction  to  try  the  young  person  may  proceed  to  hear  the  case  and 
render  an  adjudication  or  disposition,  if  any. 

There  may  be  circumstances  where  the  judge  who  has  commenced  to  deal 
with  a  matter  is  unable  to  attend  court  at  the  time  the  case  is  scheduled  to 
proceed.  If  the  original  judge's  absence  is  temporary,  under  subs.  725(3),  a 
second  judge  may  simply  adjourn  the  matter  until  a  date  when  the  original  judge 
will  be  available;  in  the  absence  of  the  youth  court  judge  seized  of  the  case, 
the  matter  may  be  adjourned  by  a  justice  (Y_._0_.A_.  s.  6,  Criminal  Code  s.  725)  or 
by  a  clerk  of  the  youth  court  (Yfo.A^  para.  65(b)).  There  may  also  be 
situations  in  which  a  youth  court  judge  proceeds  beyond  taking  a  plea,  and  the 
judge  dies  "or  is  for  any  reason  unable  to  continue  the  trial";  this  situation 
is  governed  by  s.  726  of  the  Code,  to  seme  extent  modified  by  s.  64  of  the 
Y.Q.A.  Jurisprudence  under  s.  726  of  the  Code  has  held  that  valid  reasons  for 
a  judge  not  continuing  include  a  serious  illness  or  an  indication  by  the  trial 
judge  of  a  conflict  of  interest  (R.  v.  Holden  (1974),  15  C.C.C.  (2d)  74  (Sask. 
Q.B. )).  It  is  recognized,  however,  that  once  a  judge  has  begun  to  hear 
evidence,  there  must  be  "weighty  reasons"  for  his  not  continuing  to  final 
disposition.  The  fact  that  a  judge  has  a  heavy  docket  is  not  sufficient  cause 
for  him  to  remand  a  young  person  convicted  of  an  offence  to  another  judge  for 
disposition  (R.  v.  Lochard  (1973),  12  C.C.C  (2d)  445  (Ont.  C.A.  ));  a  trial 

judge  who  has  heard  inadmissible  evidence  is  not  for  that  reason  alone  unable 
to  continue  (R.  v.  Huard  (1962),  133  C.C.C  349  (B.C.S.C.)). 


4  06 


SUBSTITUTION  OF  JUDGES  :  SECTION  64 


Section  64 


64(1)  Powers  of  substitute  youth  court  judge.  A  youth  court  judge 
who  acts  in  the  place  of  another  youth  court  judge  pursuant  to 
si±>section  726(1 )  of  the  Criminal  Code  shall , 

(a)  if  an  adjudication  has  been  made,  proceed  with  the 

disposition  of  the  case  or  make  the  order  that,  in  the 
circumstances,  is  authorized  by  law;  or 

(b)  if  no  adjudication  has  been  made,  recommence  the  trial  as  if 
no  evidence  had  been  taken. 

(2)  Transcript  of  evidence  already  given.  Where  a  youth  court  judge 
recommences  a  trial  under  paragraph  ( 1 )  (b) ,  he  may,  if  the  parties 
consent,  admit  into  evidence  a  transcript  of  evidence  already  given 
in  the  case. 


Substitution  of  youth  court  judges:  s_._  64 

The  effect  of  s.  64  of  the  Y.Q.A.  and  s.  726  of  the  Code  is  that 
where  a  youth  court  judge  dies  or  is  "for  any  reason  unable  to  continue"  a 

trial,  another  youth  court  judge  having  jurisdiction  in  the  same  territorial 

jurisdiction  may  deal  with  the  case.  If  an  adjudication  has  been  made,  para. 

64(1) (a)  provides  that  the  second  judge  may  proceed  with  the  matter;  this  will 
usually  mean  making  a  disposition  under  s.  20,  though  in  seme  cases  there  may 
be  other  action  required;  for  example  in  a  s.  745  recognizance  (peace  bond) 
situation,  the  first  judge  may  be  satisfied  that  a  recognizance  should  be 
entered  into,  and  the  second  judge  will  impose  the  conditions  of  the 
recognizance. 

Paragraph  64(1  )  (b)  of  the  Y.Q.A.  provides  that  if  the  first  judge 
begins  to  hear  evidence,  but  does  not  render  an  adjudication  before  being 

unable  to  continue  the  trial,  a  second  judge  must  recommence  the  trial  as  if 
no  evidence  had  been  taken.  However,  subs.  64(2)  provides  that  in  this 
situation,  the  second  judge  may  admit  into  evidence  a  transcript  of  any 
evidence  already  given  in  the  case  before  the  first  judge,  provided  the  parties 

consent.  Subsection  64(2)  differs  from  the  provisions  of  s.  726  of  the  Code 

which  governs  in  ordinary  (adult)  court  and  does  not  allow  for  the  use  of  a 
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transcript;  subs.  64(2)  is  intended  to  permit  witnesses  to  be  saved  the  time 
and  inconvenience  of  a  second  appearance  and  to  expedite  proceedings  before  the 
second  judge.  Subsection  64(2)  is  discretionary,  and  the  second  judge  may 
refuse  to  allow  use  of  a  transcript,  even  if  the  parties  consent. 

It  should  be  noted  that  a  dispositional  review  under  s.  28,  29,  31, 
32  or  33  of  the  Y.O.A.  need  not  be  conducted  by  the  youth  court  judge  who  made 
the  original  disposition,  though  frequently  as  a  matter  of  practice  it  may, 
where  feasible,  be  desirable  for  the  original  judge  to  deal  with  the  matter. 


408 


FUNCTIONS  OF  CLERKS  OF  COURT  :  SECTION  65 


Section  65 


65  Powers^of  clerks.  In  addition  bo  any  powers  conferred  on  a 
clerk  of  the  court  by  the  Criminal  Code,  a  clerk  of  the  youth  court 
may  exercise  such  powers  as  are  ordinarily  exercised  by  a  clerk  of  a 
court,  and,  in  particular,  may 

(a)  administer  oaths  or  affirmations  in  all  matters  relating  to 
the  business  of  the  youth  court;  and 

(b)  in  the  absence  of  a  youth  court  judge,  exercise  all  the 
powers  of  a  youth  court  judge  relating  bo  adjournment. 


Functions  of  youth  court  clerks:  s.  65 

Section  65  of  the  Y.O.A.  confers  on  a  clerk  of  the  youth  court  all 
the  powers  conferred  by  the  Criminal  Code  on  a  clerk  of  a  court;  it  also 
provides  that  a  clerk  of  the  youth  court  may  exercise  such  powers  as  are 
ordinarily  exercised  by  a  clerk  of  a  court,  including  powers  in  regard  to  the 
administration  of  oaths  or  affirmations  and  in  regard  to  the  adjournment  of 
youth  court  proceedings  in  the  absence  of  a  judge. 

Section  2  of  the  Criminal  Code  defines  the  term  "clerk  of  the  court" 
to  include  a  "person,  by  whatever  name  or  title  he  may  be  designated,  who  from 
time  to  time  performs  the  duties  of  a  clerk  of  the  court."  A  clerk  of  the 
court  has  extensive  powers  to  sign  various  forms  issued  pursuant  to  the  Code, 
for  example  Form  7,  a  warrant  for  arrest.  A  youth  court  clerk  also  has  the 
power  to  sign  a  number  of  designated  forms  under  the  Y.O.A. ,  such  as  Form  1,  a 
notice  to  parent  issued  under  s.  9  of  the  Act. 

Paragraph  65(b)  of  the  Y.O.A.  empowers  a  clerk  of  the  youth  court  to 
exercise  all  the  powers  of  a  youth  court  judge  relating  to  adjournments.  The 

clerk  of  the  youth  court  may  not  exercise  the  power  conferred  by  para.  65(b)  if 

a  youth  court  judge  is  available.  The  need  to  exercise  this  power  of 
adjournment  may  arise  if  a  youth  court  judge  scheduled  to  deal  with  a  matter  is 
ill  or  otherwise  unavailable;  subs.  725(3)  of  the  Code  gives  the  clerk 
authority  to  adjourn.  A  justice  may  also  adjourn  pursuant  to  s.  6  of  the 
Y.O.A.  and  subs.  725(3)  of  the  Code.  (In  some  places,  it  is  common  practice 

for  a  clerk  of  the  court  to  also  be  a  justice  of  the  peace.) 
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Section  65  of  the  Y.O.A.  authorizes  a  youth  court  clerk  to  generally 
"exercise  such  powers  as  are  ordinarily  exercised  by  a  clerk  of  the  court"; 
this  might  include  responsibility  for  announcing  the  presence  of  the  judge, 
marking  exhibits,  keeping  a  court  calendar,  arranging  court  dockets,  ensuring 
that  parties  receive  notice  of  hearings,  and  carrying  out  a  variety  of 
administrative  functions. 

Section  40  of  the  Y.O.A.  gives  the  youth  court  clerk  special 
responsibilities  in  regard  to  youth  court  records.  The  clerk  shall  keep, 
separate  from  records  of  cases  in  ordinary  court,  a  ccmple te  record  of  every 
case  coning  before  the  youth  court;  the  clerk  must  ensure  that  access  to  these 
records  is  limited  to  those  individuals  named  in  subss.  40(2)  and  (3)  of  the 
Act,  and  that  these  records  are  ultimately  destroyed  in  accordance  with  s.  45. 
See  the  discussion  following  ss.  40,  45  and  46  for  a  fuller  description  of  a 
clerk's  responsibilities  in  this  regard. 


FORMS,  REGULATIONS  AND  HJLES  OF  COURT  :  SECTIONS  66-68 


Introduction 


Various  sections  of  the  Y.O.A.  make  specific  provision  for  forms,  and 
these  are  set  out  in  the  Schedule  following  the  Act.  However,  use  of  these 
forms  is  not  mandatory,  and  they  may  be  modified  to  meet  local  needs  or 
circumstances.  There  are  many  situations  where  it  may  be  useful  for  youth 
courts  and  others  involved  in  Y.O.A.  proceedings  to  develop  forms  not 
specifically  provided  for  in  the  Act;  this  may  be  done,  where  appropriate, 
using  forms  set  out  as  part  of  the  Criminal  Code.  Nevertheless,  these  model 
forms  serve  to  promote  uniformity,  particularly  where  documentation  is  required 
to  give  effect  to  the  rights  of  the  young  person. 

Section  66 


66.(1)  Forms.  The  forms  set  out  in  the  schedule,  varied  to  suit 
the  case,  or  forms  to  the  like  effect,  are  valid  and  sufficient  in 
the  circumstances  for  which  they  are  provided. 

(2)  Where  forms  not  provided.  In  any  case  for  v£iich  forms  are  not 
set  out  in  the  schedule  or  prescribed  under  section  67,  the  forms  set 
out  in  Part  XXV  of  the  Criminal  Code,  with  such  modifications  as  the 
circumstances  require,  or  other  appropriate  forms,  may  be  used. 


Forms:  s.  66(1) 


In  order  for  a  form  to  give  legal  effect  to  the  purpose  for  which  it 

is  designed,  it  must  be  valid  and  sufficient  in  law  in  relation  to  the  statute 
section  which  governs  its  issuance.  Subsection  66(1)  of  the  Y.O.A.  stipulates 
that  the  forms  set  out  in  the  Schedule  after  the  Act  are  valid  and  sufficient 
in  the  circumstances  for  which  they  are  provided;  thus  the  forms  in  the 
Schedule  give  legal  effect  to  the  purposes  for  which  they  are  designed. 
Subsection  66(1)  allows  for  forms  to  be  "varied  to  suit  the  case,  or  forms  to 

the  like  effect."  Obviously,  it  may  be  necessary  to  have  minor  modif ications 
and  changes  to  suit  the  details  of  a  particular  case  or  locality,  and  such 
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variation  is  specifically  permitted  by  subs.  66(1).  As  long  as  a  form  is  to 
"the  like  effect"  as  a  form  in  the  schedule,  it  will  be  valid. 

There  are  specific  statutory  provisions  in  the  Y.O.A.  concerning  the 
contents  of  documents,  some  of  which  are  contained  in  the  Schedule.  In 
particular,  subs.  5(6)  requires  notices  to  parents  and  other  adults  (Forms  1  & 
2)  to  include  the  name  of  the  young  person,  the  charge  against  the  young 
person,  the  time  and  place  of  appearance,  and  a  statement  that  the  young  person 
has  a  right  to  be  represented;  further  subs.  11(9)  requires  that  a  summons 
(Form  16),  a  warrant  for  arrest  (Form  17),  and  a  notice  of  a  dispositional 
review  (Form  11)  to  include  a  statement  that  the  young  person  has  the  right  to 
be  represented  by  counsel. 

The  words  of  subs.  66(1)  of  the  Y.O.A.  are  very  similar  to  the  words 
of  subs.  773(1)  of  the  Code,  which  governs  the  forms  in  the  Code;  both  provide 
for  flexibility  in  the  modification  of  documents. 

Where  forms  not  provided:  s.  66(2) 


Hie  Schedule  of  forms  attached  to  the  Y^O^A^  will  address  most  of  the 

requirements  created  by  the  Act.  There  are,  however,  many  situations  in  which 

documents  and  notices  will  be  required  to  give  effect  to  the  Y.O.A.  and  which 

are  not  included  in  the  Schedule.  Subsection  66(2)  allows  other  forms  to 

be  used;  these  forms  may  be  developed  frcm  a  number  of  sources,  including: 

the  Governor  in  Council  (federal  cabinet)  may  make  regulations 
prescribing  additional  forms,  or  varying  existing  ones,  s.  67  of 
the  Y.O.A.; 

if  the  Governor  in  Council  does  not  prescribe  forms,  this  may  be 

done  in  provincial  youth  court  rules,  made  pursuant  to  s.  68  of 
the  Y.O.A. ;  and 

those  responsible  may  design  their  own  forms,  provided  they  are 
"appropriate,"  subs.  66(2);  subs.  66(2)  specifically  suggests 
those  designing  forms  make  use  of  the  Forms  set  out  in  Part  XXV, 
at  the  end  of  the  Criminal  Code;  these  include  Information  (Form 
2),  Summons  (Form  6),  Warrant  to  Arrest  (Form  7),  Appearance 
Notice  (Form  8.1),  Promise  to  Appear  (Form  8.2),  Recognizance 

(Form  8.3),  and  Subpoena  to  a  Witness  (Form  11). 
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Examples  of  forms  which  will  have  to  be  designed  include  an  undertaking  of  a 
responsible  person  given  pursuant  to  subs.  7(4),  and  a  youth  court  order 
transferring  a  young  person  from  open  to  secure  custody  pursuant  to  subs. 
24(7). 

3y  virtue  of  subs.  11(9)  of  the  Y.O.A. ,  the  following  forms,  whatever 
their  source,  must  include  a  statement  that  a  young  person  has  a  right  to  be 
represented  by  counsel:  any  appearance  notice  or  summons  issued  to  the  young 
person,  any  warrant  to  arrest  the  young  person,  any  promise  to  appear  given  by 
the  young  person,  tiny  recognizance  entered  into  by  the  young  person  before  an 
officer  in  charge,  and  any  notice  of  a  review  of  disposition  given  to  a  young 
person. 


Section  67 


67.  Regulations.  The  Governor  in  Council  may  make  regulations 

(a)  varying  the  forms  set  out  in  the  schedule  or  prescribing 
additional  forms; 

(b)  establising  mi  form  rules  of  court  for  youth  courts  across 
Canada,  including  rules  regulating  the  practice  and  procedure  to 
be  followed  by  youth  courts;  and 


(c)  generally  for  carrying  out  the  purposes  and  provisions  of 
this  Act. 


Regulations:  s.  67 


Section  67  of  the  Y.O.A.  allows  the  Governor  in  Council  (federal 
Cabinet)  to  make  regulations: 

varying  tine  forms  set  out  in  the  Schedule  at  the  end  of  the 
Y.O.A.  or  prescribing  additional  forms,  para.  67(a); 

establishing  uniform  rules  of  court  for  youth  courts  across 
Canada,  including  rules  regulating  the  practice  and  procedure  to 
be  followed  by  youth  courts,  para.  67(b);  and 

generally  for  carrying  out  the  purposes  of  the  Y.O.A. ,  para. 

67 (c) . 
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Section  67  allows  the  federal  government  to  ensure  that  an 
undesirable  degree  of  variation  does  not  develop  in  practices  in  youth  courts 
across  the  country;  such  variation  wauld  be  inconsistent  with  the  federal 
government's  exclusive  jurisdiction  in  matters  of  criminal  law  and  procedure. 
As  we  11,  it  permits  the  federal  Cabinet  to  fill  any  gaps  which  may  only  become 
apparent  upon  implementation  of  the  Act. 

Section  438  of  the  Criminal  Code  provides  the  making  of  rules  in 
regard  to  certain  proceedings  under  the  Code,  with  the  Governor  in  Council 
(federal  Cabinet)  being  given  the  authority  to  make  uniform  rules  to  prevail 
over  any  other  rules.  Paragraph  67(b)  grants  the  Governor  in  Council  a  similar 
rule-making  authority  in  regard  to  proceedings  in  youth  court.  The  rules  may 
deal  with  such  matters  as  the  duties  of  the  officers  of  the  youth  court, 
sittings  of  the  court,  form  of  applications  to  the  court,  preparation  of 
transcripts  and  so  on  (see  s.  438  of  Code) .  Paragraph  67(c)  of  the  Y.Q.A.  also 
grants  a  broader  authority  to  make  regulations  "generally  for  carrying  out  the 
purpose  and  provisions  of  this  Act."  This  would,  for  example,  appear  to  allow 
for  the  making  of  regulations  governing  the  method  of  destruction  of  various 
records  as  required  under  s.  45  of  the  Y.Q.A.  Although  the  regulation-making 
power  is  broad,  it  is  clear  that  it  does  not  extend  so  far  as  to  permit  the 
amendment  of  the  legislative  provisions  of  the  Act  itself. 

Regulations  made  pursuant  to  s.  67  of  the  Y.Q.A.  must  comply  with  the 
Statutory  Instruments  Act,  S„C.  70-71-72,  c-38,  and  in  particular  s.  6,  which 
requires  that  regulations  be  registered  with  the  Clerk  of  the  Privy  Council, 
and  s.  1 1  of  that  Act  requires  the  publication  of  any  such  regulations  in  the 
Canada  Gazette. 


Section  68 


68.(1)  Youth  court  may  make  rules.  Every  youth  court  for  a 
province  may,  at  any  time  with  the  concurrence  of  a  majority  of  the 
judges  thereof  present  at  a  meeting  held  for  the  purpose  and  subject 
to  the  approval  of  the  Lieutenant  Governor  in  Council,  establish 
rules  of  court  not  inconsistent  with  this  or  any  other  Act  of 
Parliament  or  with  any  regulations  made  pursuant  to  section  67 
regulating  proceedings  within  the  jurisdiction  of  the  youth  court. 
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(2)  Rules  of  court.  Rules  under  subsection  (1)  may  be  made 

(a)  generally  to  regulate  the  duties  of  the  officers  of  the 
youth  court  and  any  other  matter  considered  expedient  to  attain 
the  ends  of  justice  and  carry  into  effect  the  previsions  of  this 

Act; 

(b)  subject  to  any  regulations  made  under  paragraph  67(b),  to 
regulate  the  practice  and  procedure  in  the  youth  court;  aid 

(c)  to  prescribe  forms  to  be  used  in  the  youth  court  where  not 
otherwise  provided  for  by  or  pursuant  to  this  Act. 

(3)  Publication  of  rules.  Rules  of  court  that  are  made  mder  the 
authority  of  this  section  shall  be  piolished  in  the  appropriate 
provincial  gazette. 


Youth  court  rules:  s.  68 


Section  68  allows  for  the  formulation  of  rules  of  court  on  a 

provincial  basis  to  govern  the  practice  and  procedure  of  the  youth  courts  in  a 

province.  Ftiles  established  under  s.  68  require  the  approval  of  a  majority  of 
the  youth  court  judges  of  a  province  and  of  the  Lieutenant  Governor  in  Council 

(provincial  Cabinet);  the  rules  are  to  be  published  in  the  appropriate 

provincial  gazette,  subs.  68(3). 

Any  rules  formulated  under  s.  68  of  the  Y.O.A.  must  be  consistent 
with  the  provisions  of  the  Y .O.A.  and  other  federal  legislation,  such  as  the 
Criminal  Code.  Any  regulations  or  rules  made  under  s.  67  will  prevail  ever 
rules  made  under  s.  68. 

The  rules  of  court  made  under  s.  68  may  deal  with  the  duties  of  the 

officers  of  the  youth  court,  hours  of  sitting  of  the  court,  form  of 

applications  to  the  court,  preparation  of  transcripts  and  similar  matters  (see 
s.  438  of  Code) ;  the  rules  may  also  prescribe  forms  for  use  in  the  youth 
courts. 
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Section  69 


69.  Youth  Justice  Committees.  The  Attorney  General  of  a  province 
or  such  other  Minister  as  the  Lieutenant  Governor  in  Council  of  the 
province  may  designate,  or  a  delegate  thereof,  may  establish  one  or 
more  acramittees  of  citizens,  to  be  known  as  youth  justice  oonanittees, 
to  assist  without  remineration  in  any  aspect  of  the  administration  of 
this  Act  or  in  any  programs  or  services  for  young  offenders  and  may 
specify  the  method  of  appointment  of  oonmittee  members  and  the 
functions  of  the  committees. 


Youth  Justice  Committees:  s.  69 

Section  69  of  the  Y.O.A.  empowers  the  Attorney  General  of  a  province, 
or  such  other  Minister  of  a  province  as  the  Lieutenant  Governor  in  Council 
(Cabinet)  of  the  province  may  designate,  to  establish  one  or  more  committees  of 
citizens  to  be  known  as  "youth  justice  committees."  A  youth  justice  committee 
is  to  assist,  without  remuneration,  in  any  aspect  of  the  administration  of  the 
Y.O.A.  or  in  any  program  or  service  for  young  offenders.  The  power  to  create 
youth  justice  committees  is  permissive,  and  it  is  not  necessary  that  they  be 
established.  It  is  within  the  discretion  of  the  Attorney  General  or  other 
designated  minister  to  specify  the  method  of  appointment  of  committee  members 
and  the  functions  of  the  committee. 

Section  27  of  the  Juvenile  Delinquents  Act  required  a  "juvenile  court 
committee"  to  be  established  in  connection  with  the  juvenile  court,  and  ss.  28 
and  29  specified  certain  duties  for  the  committees.  In  fact,  the  appointment 
of  juvenile  court,  committees  pursuant  to  the  J.D.A.  has  varied  from  province  to 
province  and  in  some  provinces  the  pact  ice  has  been  sporadic;  s.  69  of  the 
Y.O.A.  allows  for  juvenile  court  committees  which  have  been  serving  a  useful 
function  to  be  continued  as  youth  justice  committees,  provided  there  is 
appropriate  ministerial  authorization. 

In  addition  to  carrying  out  monitoring  functions,  yDuth  justice 
committees  might,  for  example,  become  involved  in  administering  programs  of 
alternative  measures,  under  s.  4  of  the  Y.O.A.,  or  in  supervising  the  operation 
of  pre-trial  detention  facilities  for  young  persons. 
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When  s.  27  of  the  J.D.A.  was  first  enacted  in  1908,  it  was  felt 
necessary  to  require  that  juvenile  court  committees  be  established  to  ensure 
corranunity  involvement  and  promote  the  objectives  of  that  Act.  Since  that  time, 
Canada  has  seen  the  creation  of  a  highly  trained  group  of  professionals  to 
operate  its  juvenile  justice  and  corrections  systems.  The  Y.O.A.  specifically 
provides  that  youth  court  proceedings  will  ordinarily  be  open  to  the  public 
(contrast  s.  39  of  the  Y.O.A.  with  s.  12  of  the  J.D.A. ) ,  and  for  community 
involvement  in  alternative  measures  and  certain  dispositions.  Thus,  it  was  not 
felt  necessary  to  make  mandatory  provision  in  the  Y.O.A.  for  the  creation  of 
formal  institutions  to  allow  for  community  involvement,  but  s.  69  gives  the 
provinces  the  flexibility  to  establish  such  bodies  in  response  to  local  needs 
and  pressures.  As  the  province  may  specify  the  method  of  appointment  of 
committee  members,  the  method  could  include  a  direct  appointment  or  election  by 
the  community. 


AGREEMENT  WITH  PROVINCES  :  SECTION  70 


Section  70 


70.  Agreements  with  provinces.  Any  Minister  of  the  Crown  may,  with 
the  approval  of  the  Governor  in  Council,  enter  into  an  agreement  with 
the  government  of  any  province  providing  for  payments  by  Canada  to 
the  province  in  respect  of  costs  incurred  by  the  province  for  care  of 
and  services  provided  to  young  persons  dealt  with  under  this  Act. 

Federal  -  provincial  agreements:  s.  70 

The  responsibility  for  enacting  legislation  to  deal  with  young  persons 

who  commit  violations  of  criminal  law  is  federal ,  under  the  British  North 
America  Act,  subs.  91(27),  criminal  law  and  procedure.  On  the  other  hand,  the 

responsibility  for  providing  the  services  necessary  to  implement  the  Y.Q.A. 
lies  principally  with  the  provinces.  These  services  include  judicial,  legal 

and  administrative  services  for  youth  courts,  pre-trial  detention  facilities, 
alternative  measures  programs,  youth  court  workers  to  prepare  reports  and 

supervise  probation,  and  various  dispositional  services,  including  custodial 
facilities.  The  provincial  jurisdiction  arises  out  of  the  power  given 

provinces  under  the  British  North  America  Act,  subs.  92(6)  ,  public 
reformatories,  and  subs.  92(14),  the  administration  of  justice. 

Section  70  of  the  Y.Q.A.  authorizes  the  federal  government  to  enter 
into  agreements  with  the  provinces  to  provide  payments  in  respect  of  the  care 

of  young  persons  and  for  services  provided  pursuant  to  the  Act.  Such  payments 
may  allow  adequate  funding  to  ensure  an  appropriate  level  of  services  to  young 

persons  in  all  parts  of  Canada,  and  will  generally  assist  the  provinces  with 
the  financial  impact  of  implementing  the  Young  Offenders  Act. 

Section  70  provides  flexibility  by  allowing  any  federal  minister  to 
be  involved  in  the  process  of  negotiating  agreements  with  provincial 

governments.  Thus  the  Minister  of  Justice  may  be  involved  in  an  agreement 
concerning  payments  to  cover  increased  costs  for  legal  aid  services  resulting 

from  s.  1 1  of  the  Y.Q.A. ,  while  the  Solicitor  General  might  negotiate  an 
agreement  concerning  payments  for  pre-trial  detention  facilities.  It  is  also 

possible  for  there  to  be  a  single  agreement,  covering  all  payments  arising  out 
of  the  Y .Q.A. ,  perhaps  negotiated  jointly  by  the  Ministers  of  two  or  more 

government  departments.  Any  agreement  requires  the  approval  of  the  Governor  in 
Council  (federal  Cabinet). 
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Introduction 


Sections  71  to  78  of  the  Y.O.A.  contain  a  number  of  amendments  to 
different  pieces  of  federal  legislation  vbich  are  a  consequence  of  the 
enactment  of  various  provisions  of  the  Young  Offenders  Act. 


Section  71 


71.  Subsection  4(2)  of  the  Canada  Evidence  Act  is  repealed  and  the 
following  substituted  therefor: 

"(2)  The  wife  or  husband  of  a  person  charged  with  an  offence 
against  subsection  50(1)  of  the  Young  Offenders  Act  or  with  an 
offence  against  any  of  sections  1 43  to  146,  148,  150  to  155, 
1 57,  166  to  169,  175,  195,  197,  200,  248  to  250,  255  to  258, 
289,  paragraph  423(1  )(c)  or  an  attempt  to  commit  an  offence 
under  section  146  or  155  of  the  Criminal  Code,  is  a  competent 
and  compellable  witness  for  the  prosecution  without  the  consent 
of  the  person  charged." 


Testimony  of  spouse,  Canada  Evidence  Act  s.  4(2):  s.  71 


Section  71  of  the  Y.O.A.  amends  subs.  4(2)  of  the  Canada  Evidence 
Act,  R.S.C.  1970,  C.  E-10  (C.E.A.)  by  repealing  it  and  substituting  a  new 

subs.  4(2)  in  its  place. 

Subsection  4(2)  of  the  C.E.A.  deals  with  the  competence  and 
compellability  of  one  spouse  to  give  testimony  in  a  case  in  which  the  other 
spouse  is  accused  of  a  criminal  offence.  At  common  law,  various  rules 
developed  to  limit  the  extent  to  which  one  spouse  could  testify  for  or  against 
the  other  in  a  criminal  case.  This  was  in  part  based  on  concerns  about 
undermining  a  marital  relationship  by  allowing  such  testimony,  and  also  on  the 
views  about  "unity  of  legal  personality"  of  a  husband  and  wife.  These  rules 
have  been  modified  by  statute.  Subsection  4(1)  of  the  C.E.A.  makes  a  spouse  a 
competent  witness  for  the  defence  in  any  criminal  case.  Subsection  4(2)  of  the 
C.E.A.  makes  one  spouse  a  competent  and  compellable  witness  for  the  prosecution 
in  a  charge  against  the  other  spouse,  if  the  offence  is  one  listed  in  subs. 
4(2);  the  offences  listed  involve  sexual  crimes,  crimes  of  violence,  and  crimes 
by  one  spouse  against  the  other  or  against  children.  The  effect  of  subs.  4(2) 
of  the  C.E.A.  is  that  if  one  spouse  is  charged  with  a  listed 
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offence,  the  prosecution  can  require  the  other  to  testify  against  the  accused 
spouse.  The  rationale  for  subs.  4(2)  of  the  C.E.A.  is  to  ensure  that  a  person, 
accused  of  crimes  of  violence  involving  the  other  spouse  or  children,  cannot  be 
protected  against  conviction  by  notions  of  spousal  privilege. 

The  effect  of  s.  71  of  the  Y.O.A.  is  to  delete  the  reference  in 

subs.  4(2)  of  the  C.E.A.  to  offences  under  ss.  33  and  34  of  the  Juvenile 

Delinquents  Act,  and  to  include  charges  under  s.  50  of  the  Y.O.A.  in  the  list 
of  offences  with  which  one  spouse  may  be  charged  and  the  other  spouse  may  be  a 
competent  and  compellable  witness  for  the  prosecution.  Section  80  of  the 

Y.O.A.  repeals  all  of  the  J.D.A. ,  including  s.  33,  contributing  to  delinquency, 
and  s.  34,  interfering  with  a  juvenile  disposition.  Section  50  of  the  Y.O.A. 
creates  offences  for  interfering  with  a  disposition  of  a  young  person,  imposed 
under  the  Y.O.A. ;  it  roughly  replaces  s.  34  of  the  J.D.A. 

Nothing  in  subs.  4(2)  of  the  Canada  Evidence  Act,  as  amended,  makes 
one  spouse  compellable  by  the  prosecution  if  the  spouses  are  jointly  charged 
under  s.  50  of  the  Y.O.A. ;  that  is,  if  spouses  are  jointly  charged  with 

interfering  with  the  disposition  of  a  young  person,  the  prosecution  cannot 
require  one  spouse  to  testify  against  the  other. 

Amendments  to  the  Criminal  Code:  s.  72-75 


Section  72 


72.  Sections  12  find  13  of  the  Criminal  Code  are  repealed  and  the 
following  substituted  therefore: 

"12.  No  person  shall  be  convicted  of  an  offence  in  respect  of  an 
act  or  emission  on  his  part  while  he  was  under  the  age  of  twelve 
years." 


Children  under  twelve:  s.  72 


Section  72  of  the  Y.O.A.  repeals  the  sections  of  the  Criminal  Code 
dealing  with  the  minimum  age  of  criminal  liability,  and  replaces  them  with  a 
section  setting  the  age  of  twelve  as  the  minimum  age  for  criminal 
responsibility.  Children  under  twelve  who  engage  in  illegal  behaviour  may  be 
dealt  with  under  provincial  legislation. 
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To  understand  the  full  significance  of  s.  72,  it  is  necessary  to 
consider  the  common  la//  defence  of  doli  incapax  (incapacity  to  form  criminal 
intent),  which  came  to  be  codified  in  ss.  12  and  13  of  the  Code, 

The  common  law  rule  of  doli  incapax  was  comprised  of  two  parts. 
First,  it  established  a  rebuttable  presumption  that  a  child  under  fourteen  did 
not  have  capacity  to  know  the  moral  significance  of  his  actions.  As  a  result, 
a  child  under  fourteen,  unless  it  was  proved  that  he  was  competent,  could  not 
be  held  criminally  responsible  for  any  act  that  formed  the  basis  for  an  alleged 
criminal  offence.  Second,  the  common  law  rule  provided  that  a  child  under 
seven  lacked  the  necessary  capacity  and,  thus  could  not  be  convicted  of  an 
offence. 

In  1892  the  common  law  rule  of  doli  incapax  was  codified,  and  apart 
from  inconsequential  changes,  remains  the  same  today  in  the  Criminal  Code  as  it 
did  in  its  original  statutory  form.  It  is  presently  found  in  s.  12  and  s.  13 
of  the  Code.  Section  12  of  the  Code  provides  that: 

"No  person  shall  be  convicted  of  an  offence  in  respect  of  an  act  or 
omission  on  his  part  while  he  was  under  the  age  of  seven  years." 

Section  13  of  the  Code  provides: 

"No  person  shall  be  convicted  of  an  offence  in  respect  of  an  act  or 
emission  on  his  part  done  while  he  was  seven  years  of  age  or  more, 
but  under  the  age  of  fourteen  years,  unless  he  was  competent  to  know 
the  nature  and  consequences  of  his  conduct  and  to  appreciate  that  it 
was  wrong." 

Under  s.  13  of  the  Code,  therefore,  there  is  a  rebuttable  presumption 
that  a  child  between  seven  and  fourteen  is  incompetent  to  commit  a  crime,  while 
under  s.  12  a  child  under  seven  is  absolutely  deemed  incompetent.  Therefore, 
in  cases  under  the  J  .D.A. ,  the  prosecutor  has  the  onus  of  proving  beyond  a 
reasonable  doubt  that  a  juvenile  between  the  ages  of  seven  and  fourteen  is  not 
incompetent;  see  R.  v.  M.S.  and  C.S.  (1979),  2  Fam.  L.  Rev.  66  (Ont.  Prov.  Ct. , 
Fam.  Div.).  As  a  juvenile  approaches  the  age  of  fourteen,  other  things  being 
equal,  the  presumption  against  capacity  weakens. 
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Section  72  of  the  Y.O.A.  repeals  ss.  12  and  13  of  the  Criminal  Code. 
In  their  place,  it  substitutes  the  new  provision  as  s.  12  of  the  Code  that:  "No 
person  shall  be  convicted  of  an  offence  in  respect  of  an  act  or  cmmission  on 
his  part  while  he  was  under  the  age  of  twelve  years."  The  purpose  of  s.  72  of 
the  Y.O.A.  is  to  raise  the  minimum  age  of  criminal  responsibility  frcm  seven  to 
twelve,  and  to  totally  remove  the  rebuttable  presumption  of  doli  incapax.  The 
repeal  and  substitution  provided  by  s.  72  of  the  Y.O.A.  was  intended  to  effect 
a  state  of  full  criminal  responsibility,  within  the  overall  philosophy  of  the 
Y.O.A. ,  for  young  persons  twelve  and  older. 

Although  not  expressly  stated,  it  is  submitted  that  the  effect  of  the 
rules  of  statutory  interpretation  is  such  that  young  persons  between  the  ages 
of  twelve  and  fourteen  can  no  longer  rely  on  the  common  law  rule  of  doli 
incapax .  Section  72  repeals  that  portion  of  the  doli  incapax  rule  which 
creates  a  rebuttable  presumption  of  incapacity  for  children  aged  seven  to 
eleven  years  inclusive.  Thus,  it  could  be  argued  that,  by  not  expressly 
repealing  the  common  law  rule  of  doli  incapax  along  with  ss.  12  and  13  of  the 
Code,  that  part  of  the  rule  dealing  with  the  rebuttable  presumption  of 
incompetence  frcm  age  twelve  to  fourteen  has  somehow  "survived"  or  perhaps  more 
accurately  "revived." 

It  is,  however,  submitted  that  the  common  law  rule  of  doli  incapax 
was  supplanted  by  the  original  codification  in  1892  and,  hence,  does  not  exist 
as  common  law  at  the  present  time.  Paragraph  35(a)  of  the  Interpretation  Act 
provides  that  "where  an  enactment  is  repealed  in  vvhole  or  in  part,  the  repeal 
does  not  revive  any  enactment  or  anything  not  in  force  or  existing  at  the  time 
when  the  repeal  takes  efiect."  The  defence  of  doli  incapax,  although  based  on 
a  prior  common  law  rule  is,  under  the  Criminal  Code,  a  statutory  defence  and 
its  repeal  will  not  revive  a  historic  rule  that  was  "not  in  force  or  existing 
when  the  repeal  takes  place." 

Further,  the  manifest  purpose  of  the  repeal  of  s.  12  and  s.  13,  when 
read  in  conjunction  with  the  overall  scheme  of  the  Y.O.A.  is  to  raise  the 
minimum  age  o£  criminal  responsibility  from  seven  to  twelve  and  to  remove  the 
doli  incapax  rule.  (For  analogous  examples  of  uspoal  of  statutory  provisions 
superceding  common  law,  see  R.  __v.  Firkins  (1977),  37  C.C.C.  (2d)  227,  80 

D.L.R.  (3d)  63,  39  C.R.N.S.  178  (B.C.C.A.  ),  leave  to  appeal  to  S.C.C.  refused, 
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37  C.C.C.  (2d)  227n,  80  D.L.R.  (3d)  63n,  17  N.R.  119n,  ard  R.  v.  Camp  (1977), 
17  O.R.  (2d)  99,  39  C.R.N.S.  164,  36  C.C.C.  (2d)  511,  19  D.L.R.  (3d)  462 

(C.A. ) . ) 

Although  a  young  person  cannot  rely  on  the  old  statutory  or  carman 
law  rule  of  doli  incapax ,  a  young  person  who  truly  lacks  mental  capacity  may  be 
found  not  guilty  by  reason  of  insanity,  or  unfit  on  account  of  insanity  to 
stand  trial;  see  discussion  under  s.13  of  the  Y.Q.A.  Further,  alternative 
measures  may  be  invoked  in  circumstances  where  the  young  person,  although 
competent,  is  very  young  and  immature,  and  the  alternative  Treasures  program 
appears  to  be  a  good  response  to  the  young  person's  situation. 

Section  73 


73.  Section  441  of  the  said  Act  is  repealed. 
Repeal  of  s.  441  of  the  Criminal  Code:  s.  73 


Section  441  of  the  Criminal  Code  at  present  provides  that  where  an 
accused  is  under  the  age  of  sixteen,  and  as  a  result  of  transfer  is  dealt  with 
in  adult  court,  his  trial  in  adult  court  is  to  "take  place  without  publicity." 
Section  441  accords  with  the  general  philosophy  of  private  trials  for 
juveniles,  found  in  s.  12  of  the  J.D.A.  The  repeal  of  s.  441  of  the  Code  is 
consistent  with  the  new  open  court  provisions  of  the  Y.Q.A. 

Subsection  17(1)  of  the  Y.Q.A,  provides  for  a  court  ordered  ban  on 
the  publication  of  any  information  presented  at  a  transfer  hearing,  until  such 
time  as  the  trial  has  ended  in  ordinary  court. 

Section  74 


74.  Subsection  442(1)  of  the  said  Act  is  repealed  and  the  following 
substituted  therefor: 

"442.(1)  Exclusion  of  public  in  certain  cases.  Any 
proceedings  against  an  accused  shall  be  "held  in  open  court,  but  where 
the  presiding  judge,  magistrate  or  justice,  as  the  case  may  be,  is  of 
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the  opinion  that  it  is  in  the  interest  of  public  morals,  the 
maintenance  of  order  or  the  proper  administration  of  justice  to 
exclude  all  or  any  members  of  the  public  frcm  the  court  room  for  all 
or  part  of  the  proceedings,  he  may  so  order." 


Amendment  to  s.  442(1)  of  the  Criminal  Code:  s.  74 


Subsection  442(1  )  of  the  Code  presently  provides  for  trials  in  "open 

court"  when  the  accused  is  sixteen  years  of  age  or  more,  unless  the  court  is  of 
the  opinion  that  it  "is  in  the  interest  of  public  morals,  the  maintenance  of 

order  or  the  proper  administration  of  justice"  to  exclude  all  or  any  members  of 
the  public.  Section  74  of  the  Y.Q.A.  amends  subs.  442(1)  by  providing  that  all 

trials  in  the  ordinary  criminal  courts  will  be  in  open  court,  unless  the  court 
is  of  the  opinion  that  it  "is  in  the  interest  of  public  morals,  the  maintenance 

of  order  or  the  proper  administration  of  justice"  to  exclude  all  or  any  members 
of  the  public.  The  amendment  of  subs.  442(1  )  of  the  Code  accords  with  the 

repeal  of  s.  441  of  the  Code  by  s.  73  of  the  Y.Q.A. ,  and  is  also  consistent 
with  the  requirement  of  the  Y.Q.A.  that  proceedings  be  generally  open  to  the 

public. 

The  provisions  of  subs.  442(1)  of  the  Code,  as  amended,  will  apply  to 

all  young  persons  transferred  to  the  ordinary  courts  under  s.  16  of  the  Y .O.A. , 
as  well  as  to  adults  who  normally  appear  in  those  courts. 

Section  75 


75.  Hie  said  Act  is  further  amended  by  adding  thereto,  immediately 
after  section  660  thereof,  the  following  section: 

"660.1(1)  Transfer  of  young  persons  to  place  of  custody. 

Where  a  young  person  is  sentenced  to  imprisonment  under  this  or  any 
other  Act  of  Parliament,  the  young  person  may,  with  the  consent  of 
the  provincial  director,  be  transferred  to  a  place  of  custody  for  any 
portion  of  his  term  of  imprisonment  that  expires  before  two  yaars 
after  the  yaung  person  becomes  an  adult. 

(2)  Removal  of  young  persons  from  place  of  custody.  Where  the 
provincial  director  certifies  that  a  young  person  transferred  to  a 
place  of  custody  under  subsection  ( 1  )  can  no  longer  be  held  therein 
without  significant  danger  of  escape  or  detrimentally  affecting  the 
rehabilitation  or  reformation  of  other  young  persons  held  therein. 
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the  young  person  may  be  imprisoned  during  the  r attainder  of  his  term 
of  imprisonment  in  any  place  tfiere  he  might,  but  for  si±>sect ion  (1), 
have  been  imprisoned. 

(3)  Definitions.  For  the  purposes  of  this  section,  the 
expressions  "young  person",  "provincial  director"  and  "adult"  have 
the  meanings  assigned  to  them  by  subsection  2(1)  of  the  Young 
Offenders  Act  and  the  expression  "place  of  custody"  means  "open 
custody"  or  "secure  custody"  within  the  meaning  assigned  by 
subsection  24(1)  of  that  Act." 


Young  persons  sentenced  in  ordinary  court  after  transfer;  s.  75 

Section  75  of  the  Y.Q.A.  adds  a  section  to  the  Criminal  Code  which 

will  allow  correctional  authorities  to  place  a  young  person  who  was  transferred 
to  ordinary  (adult)  court  under  s.  16  of  the  Y.Q.A.  in  facilities  for  young 

persons,  rather  than  in  adult  facilities.  Subsection  660.1(1)  of  the  Code  will 
allow  the  correctional  authorities  to  transfer  a  young  person  sentenced  to 

imprisonment  in  ordinary  court  to  a  "place  of  custody"  (open  or  secure  custody 
facility  for  young  persons);  the  transfer  may  be  for  any  portion  of  the  term  of 

imprisonment  that  "expires  before  two  years  after  the  young  person  becomes  an 
adult"  (where  the  maximum  age  is  under  eighteen,  the  transfer  can  last  in  til 

the  person  is  twenty). 

The  purpose  of  s.  660.1  of  the  Code  is  to  allow  a  person  who  has  been 

transferred  to  ordinary  court,  and  convicted  and  sentenced  in  that  court,  to 
still  benefit  from  programs  geared  to  specific  age  groups  at  a  place  of  custody 

reserved  for  young  persons,  and  at  the  same  time  be  segregated  fran  adult 
offenders. 

The  procedure  created  by  s.  660.  1  of  the  Code  is  strictly 

administrative.  The  young  person  has  no  right  to  seek  such  a  transfer.  Nor 

can  the  sentencing  judge  in  ordinary  court  order  such  a  transfer  as  part  of  the 

sentence;  he  can  merely  make  a  recommendation  in  this  regard  and  it  is  for  the 

correctional  authorities  to  make  a  decision  (see  R.  v.  Deans  (1977),  39 
C.R.N.S.  338,  37  C.C.C.  (2d)  221  (Ont.C.A. )). 

A  transfer  under  subs.  660.1(1)  of  the  Code  requires  the  approval  of 
the  adult  correctional  authorities,  and  the  consent  of  the  "provincial 

director"  (defined  by  subs.  2(1)  of  the  Y.Q.A.). 
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Subsection  660.  1(2)  of  the  Code  provides  that  where  a  provincial 
director  certifies  that  a  young  person  who  has  been  transferred  to  facilties 
for  young  persons  pursuant  to  subs.  660.1(1)  can  "no  longer  be  held  therein 
without  significant  danger  of  escape/'  he  may  be  transferred  back  to  any  place 
of  imprisonment  which  could  have  contained  him  prior  to  transfer  under  subs. 
660.1  (1).  Similarly,  the  young  person  may  be  transferred  back  to  an  adult 
facility  on  a  provincial  director's  certificate,  if  the  young  person  is 
"detrimentally  affecting  the  rehabilitation  or  reformation  of  other  young 
persons"  held  in  a  youth  facility.  This  latter  power  to  transfer  those  who 
interfere  with  the  reformation  of  other  young  persons  provides  an  avenue  to 
correct  a  situation  whereby  under  subs.  660.1(1)  of  the  Code  an  offender  has 
grown  too  old  for  detention  in  an  youth  facility.  The  discretion  provided  by 
subs.  660.1(2)  allows  the  juvenile  correctional  authorities  the  flexibility  to 
alter  custodial  arrangements  in  accordance  with  changes  in  the  circumstances  of 
the  case. 

Subsection  660.1(3)  of  the  Code  provides  that  the  terms  "young 
person,"  "adult"  and  "provincial  director,"  used  in  s.  660.  1,  will  have  the 
same  meaning  as  defined  by  subs.  2(1)  of  the  Y.O.A.  A  young  person  is 
transferred  under  subs.  660.1(1)  to  a  "place  of  custody,"  as  defined  in  subs. 
24(1)  of  the  Y.O.A. 

It  should  be  noted  that  a  person  transferred  to  a  youth  facility 
under  s.  660.1  of  the  Code  continues  to  be  dealt  with  under  the  legislative 
provisions  governing  adults,  for  such  matters  as  temporary  absence  and  parole. 
The  various  provisions  of  the  Y_._0_._A such  as  review  of  dispositions,  will  not 
apply  to  such  young  persons. 

Section  76 


76.  Section  120  of  the  Indian  Act  is  repealed. 

Repeal  of  s.  120  of  the  Indian  Act:  s.  76 

Section  76  of  the  Y.O.A.  repeals  s.  120  of  the  Indian  Act,  R.S.C.  1970, 
c.  1-6;  this  section  of  the  Indian  Act  provides  that  an  Indian  child  who  is 


426 


CONSEQUENTIAL  AW 


srrs  :  SECTIONS  71-78 


expelled  or  suspended  from  school  or  who  refuses  or  fails  to  attend  school 
regularly  shall  be  deemed  to  be  a  "juvenile  delinquent"  within  the  meaning  of 
the  J.D.A.  Section  120  of  the  Indian  Act  is  repealed  since  it  is  highly 
discriminatory.  A  non-Indian  child  is  not  deemed  to  be  a  juvenile  delinquent 
under  the  same  circumstances.  Consequently  the  section  impinges  on  the 
provisions  of  the  Canadian  Bill  of  Rights;  see  Re  B. (F.J. ) ,  [1982]  W.D.F.L.  364 
(Ont.  Prov.  Ct.);  it  would  also  violate  s.  15  of  the  Canadian  Charter  of  Rights 
and  Freedoms,  dealing  with  "Equality  Rights,"  when  that  provision  comes  into 
force  (April,  1985).  Further,  as  s.  120  of  the  Indian  Act  appears  tantamount 
to  conviction  without  a  trial,  it  may  violate  ss.  7  &  1 1  of  the  Charter . 

Section  77 


77.  The  definition  "inmate"  in  section  2  of  the  Parole  Act  is 
repealed  and  the  following  substituted  therefor: 

""inmate"  means  a  person  who  is  under  a  sentence  of  imprisonment 
pursuant  to  an  Act  of  Parliament  or  imposed  for  criminal  contempt  of 
court  but  does  not  include 

(a)  a  child  within  the  meaning  of  the  Juvenile  Delinquents  Act,  as  it 
read  .immediately  prior  to  the  caning  into  force  of  tHe  Young 
Offenders  Act,  who  is  under  sentence  of  imprisonment  for  an  offence 
known  as  a  delinquency  under  the  Juvenile  Delinquents  Act, 

(b)  a  young  person  within  the  meaning  of  the  Young  Offenders  Act  who 
has  been  committed  to  custody  under  that  Act,  or 

(c)  a  person  in  custody  solely  by  reason  of  imprisonment  that  has 
been  ordered  to  be  served  intermittently  pursuant  to  section  663  of 
the  Criminal  Code. " 


Definition  of  "inmate"  in  the  Parole  Act:  s.  77 


Section  77  of  the  Y .O.A.  changes  the  definition  of  "inmate"  in  the 
Parole  Act,  R.S.  1970,  c.  P-2,  as  amended  S.C.  1976-77,  c.  53,  s.  17(1),  so 
that  a  young  person  receiving  a  custodial  disposition  inder  the  Y.O.A.  is  not 
governed  by  the  provisions  of  the  Parole  Act.  At  present,  the  definition  of 
"inmate"  under  Parole  Act  provides  that  a  delinquent  dealt  with  rnder  the 
J.D.A.  is  not  subject  to  the  Parole  Act,  so  this  amendment  to  the  definition 
simply  has  the  effect  of  continuing  the  present  system  of  restricting  the 
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applicability  of  the  Parole  Act  to  those  sentenced  to  imprisonment  in  adult 
proceedings.  Paragraph  (a)  of  the  definition  makes  clear  that  delinquents 
dealt  with  under  the  J.D.A.  will  not  be  caught  within  the  definition  of 
"inmate"  during  the  transitional  stage,  after  repeal  of  the  J .D.A.  and 
replacement  of  it  with  the  Y.O.A.  (see  also  s.  79  of  the  Y.O.A. ) . 

Young  persons  placed  in  custody  under  the  Y.O.A.  will  not  be  subject 
to  the  provisions  of  the  Parole  Act.  However,  their  dispositions  will  be 
subject  to  review  under  the  more  flexible  provisions  of  ss.  28-31  of  the 
Y.O.A.  Similarly,  where  a  young  person  placed  in  custody  under  the  Y.O.A.  is 
transferred  to  a  provincial  correctional  facility  for  adults  pursuant  to  a 
court  order  under  subs.  24(14)  of  the  Y.O.A. ,  the  review  procedures  of  the 
Y.O.A.  continue  to  apply.  If,  however,  a  young  person  is  transferred  to 
ordinary  court  under  s.  16  of  the  Y.O.A. ,  convicted,  and  sentenced  to  a  term  of 
imprisonment  in  that  court,  he  may  still  be  transferred  to  a  youth  facility 
pursuant  to  s.  660.1  of  the  Criminal  Code  (see  s.  75  of  the  Y.O.A.  ) ;  in  this 
case  he  would  continue  to  be  dealt  with  under  the  Parole  Act,  and  not  under  the 
Y.O.A. 


Section  78 


78.  The  definition  "prisoner"  in  section  2  of  the  Prisons  and 
Reformatories  Act  is  repealed  and  the  following  substituted  therefor: 

""prisoner"  means  a  person,  other  than 

(a)  a  child  within  the  meaning  of  the  Juvenile  Delinquents  Act, 
as  it  read  immediately  prior  to  the  caning  into  force  of  the 
Young  Offenders  Act,  with  respect  to  whan  no  order  pursuant  to 
section  9  of  that  Act  has  been  made,  or 

(b)  a  young  person  within  the  meaning  of  the  Young  Offenders  Act 
with  respect  to  vhcra  no  order  pursuant  to  section  1?  of  that  Act 
has  been  made, 

who  is  confined  in  a  prison  pursuant  to  a  sentence  for  an  offence 
under  an  Act  of  Parliament  or  any  regulations  made  thereunder." 
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Definition  of  "prisoner"  in  the  Prisons  and  Reformatories  Act:  s.  78 

Section  78  of  the  Y.O.A.  amends  the  definition  of  "prisoner"  in  the 
Prisons  and  Reformatories  Act,  R.S.C.  1970,  c.  P-21,  as  amended  by  S.C. 
1976-77,  c.  53,  s.  45  so  that  a  young  person  receiving  a  custodial  disposition 
is  not  governed  by  the  Prisons  and  Reformatories  Act,  At  present,  the 
definition  of  "prisoner"  under  the  Prisons  and  Reformatories  Act  provides  that 
a  delinquent  child  under  the  J.D.A,  is  not  subject  to  the  Prisons  and 
Reformatories  Act,  so  that  this  amendment  to  the  definition  simply  has  the 
effect  of  continuing  the  present  system  of  restricting  the  applicability  of  the 
Prisons  and  Reformatories  Act  to  those  sentenced  to  imprisonment  in  adult 
proceedings.  Paragraph  (a)  of  the  definition  makes  clear  that  delinquents 
dealt  with  under  the  J.D.A.  will  not  be  caught  within  the  definition  of 
"prisoner"  during  the  transitional  stage  after  repeal  of  the  J.D.A.  and 
replacement  of  it  with  the  Y.O.A.  (see  also  s.  79  of  the  Y.O.A.  ) . 

Young  persons  placed  in  custody  under  the  Y.O.A.  will  not  be  subject 
to  the  provisions  of  the  Prisons  and  Reformatories  Act.  Even  if  a  young  person 
placed  in  custody  under  the  Y.O.A.  is  transferred  to  a  provincial  correctional 
facility  for  adults  pursuant  to  a  youth  court  order  under  subs.  24(14)  of  the 
Y.O.A. ,  he  will  continue  to  be  dealt  with  under  the  Y.O.A.  If,  however,  a 
young  person  is  transferred  to  ordinary  court  under  s.  16  of  the  Y.O.A. , 
convicted  and  sentenced  to  a  term  of  imprisonment  in  that  court,  he  will  be 
subject  to  the  Prisons  and  Reformatories  Act;  he  will  continue  to  be  subject  to 
the  Prisons  and  Reformatories  Act  for  such  matters  as  temporary  absence,  even 
if  transferred  to  a  youth  facility  pursuant  to  s.  660.  1  of  the  Code  (see  s.  75 
of  the  Y.O.A. ) . 
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Introduction 


Section  79  deals  with  a  variety  of  transitional  problems  arising  out 
of  the  repeal  of  the  Juvenile  Delinquents  Act  and  the  proclaiming  into  force  of 
the  Young  Offenders  Act.  See  s.  80  concerning  repeal  of  the  J.D.A.  and  s.  81 
for  proclaiming  into  force  of  the  Y.O.A. 

If  a  young  person  commits  an  offence  on  or  after  the  day  the  Y.O.A. 
cones  into  force,  he  is  dealt  with  solely  under  the  Y.O.A.  or  ccmplementary 
provincial  legislation.  The  J .D.A.  clearly  has  no  applicability. 

If  a  young  person  canmits  a  delinquency  while  the  J.D.A.  is  in  force, 
but  proceedings  are  not  camnenced  before  the  Y.O.A.  is  proclaimed  in  force, 
subss.  79(1),  (3)  &  (4)  provide  he  will  not  be  dealt  with  under  the  J.D.A. ,  but 
rather  under  the  new  legislation. 

If  a  young  person  canmits  a  delinquency  vhile  the  J.D.A.  is  in  force 
and  proceedings  are  ccmmenced  under  the  J  .D.A. ,  the  effect  of  subs.  79(2)  of 
the  Y.O.A.  is  essentially  to  continue  the  proceedings  under  the  J.D.A. ,  but  to 
apply  some  of  the  provisions  of  the  Y.O.A. ,  particularly  in  regard  to 
disposition. 

It  should  be  noted  that  by  virtue  of  subs.  45(8)  of  the  Y.O.A. ,  the 
destruction  of  records  provisions  of  the  Y.O.A.  apply  "with  such  modifications 
as  the  circumstances  require,  in  respect  of  records  relating  to  the  offence  of 
delinquency  under  the  Juvenile  Delinquents  Act";  this  applies  regardless  of 
when  the  adjudication  of  delinquency  occurs. 

Section  79 


79.(1)  Transitional .  On  and  after  the  caning  into  force  of  this 
Act,  no  proceedings  may  be  canine  need  under  the  Juvenile  Delinquents 
Act  in  respect  of  a  delinquency  as  defined  in  that  Act. 

(2)  Idem.  Where,  before  the  ccming  into  force  of  this  Act, 

proceedings  are  oanmenood  under  the  Juvenile  Delinquents  Act  in 
respect  of  a  delinquency  in  that  Act  alleged  to  have  been  canmitted 
by  a  person  vrfio  was  at  the  time  of  the  delinquency  a  child  as  defined 
in  that  Act,  the  proceedings  and  all  matters  consequent  thereon  may 
be  dealt  with  in  all  respects  as  if  this  Act  had  not  cane  into  force 
except  that 
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(a)  no  court  may,  after  the  caning  into  force  of  this  Act,  make 
an  order  under  section  9  of  the  Juvenile  Delinquents  Act  in 
respect  of  a  person  vbo  in  any  such  proceedings  has  been 
adjudged  a  juvenile  delinquent; 

(b)  where  an  adjudication  of  delinquency  is  made  under  the 
Juvenile  Delinquents  Act,  all  subsequent  proceedings  shall  be 
taken  under  this  Act  as  if  the  adjudication  were  a  finding  of 
guilt  under  section  19;  and 

(c)  where  a  disposition  is  made  under  section  20  of  the  Juvenile 
Delinquents  Act,  sections  28  to  33  of  this  Act  apply  in  respect 
of  the  disposition  as  if  it  were  made  under  section  20  of  this 

Act  unless  the  young  person  may,  pursuant  to  subsection  21(1)  of 
the  Juvenile  Delinquents  Act,  be  dealt  with  under  the  laws  of  a 
province. 

(3)  Idem.  Any  person  who,  before  the  caning  into  force  of  this 
Act,  canmits  an  offence  under  a  provincial  statute  or  a  by-law  or 
ordinance  of  a  municipality  in  respect  of  which  proceedings  are  not 
canmenced  under  the  Juvenile  Delinquents  Act  may  be  dealt  with  under 
provincial  law  as  if"  the  Juvenile  Delinquents  Act  had  not  been  in 
force  when  the  person  conmitted  the  offence. 

(4)  Idem.  Any  person  vho,  before  the  caning  into  force  of  this 

Act,  while  he  was  a  young  person  conmitted  an  offence  in  respect  of 
which  no  proceedings  were  canmenced  before  the  caning  into  force  of 
this  Act  may  be  dealt  with  under  this  Act  as  if  the  offence  occurred 

after  the  caning  into  force  of  this  Act. 

(5)  Proceedings  commence  with  information.  For  the  purposes  of 
this  section,  proceedings  are  canmenced  by  the  laying  of  an 
information. 


Where  proceedings  NOT^  commenced  under  the  J.D.A.:  s.  79(  1  ) ,  (3) ,  (4)  &  (5 ) 

Subsection  79(1)  of  the  Y.O.A.  pro/ides  that  where  a  youth  is  alleged 

to  have  committed  an  act  which  is  defined  under  the  J.D.A.  to  be  a 
"delinquency"  and  no  proceedings  are  commenced  until  the  Y.O.A.  comes  into 

force,  no  proceedings  may  be  commenced  thereafter  under  the  J .D.A.  The 
definition  of  "delinquency"  found  in  subs.  2(1)  of  the  J.D.A.  is  much  broader 

than  the  definition  of  "offence"  in  the  Y.O.A.  Part  of  the  J  .D.A.  definition 
includes  violations  of  federal  statutes  which  roughly'  corresponds  to  "offences" 

under  the  Y.O.A.,  but  also  includes  violations  of  provincial  statutes, 
municipal  by-laws  and  "status  offences"  such  as  "sexual  imrrorality  and  any 

similar  form  of  vice." 
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Subsection  79(5)  stipulates  that  for  the  purposes  of  s.  79, 
proceedings  are  commenced  by  the  laying  of  an  information,  and  thus,  no 
information  can  be  laid  under  the  J.D.A.  once  the  Y.Q.A.  canes  into  force. 

Subsection  79(4)  provides  that  if  a  "young  person"  is  alleged  bo  have 
committed  an  "offence"  (i.e.  violation  of  federal  law)  while  the  J.D.A.  was  in 
force,  and  no  proceedings  were  commenced  under  the  J.D.A.  (no  information 
laid),  the  young  person  may  be  dealt  with  under  the  Y.Q.A. ,  as  if  the  Y.Q.A. 
had  been  in  force  when  the  act  was  alleged  to  have  occurred.  The  young  person 
is  entitled  to  all  the  benefits  of  the  Y.Q.A. ,  and  subject  to  all  the  rigours 
of  the  Act. 

The  definition  of  "juvenile  delinquent"  in  subs.  2(1)  of  the  J.D.A. 
includes  a  juvenile  who  violates  any  "provincial  statute,  or  any  by-law  or 
ordinance  of  a  municipality."  Such  violations  are  not,  however,  "offences" 
under  the  Y.Q.A. ,  and  the  provinces  will  have  to  enact  complementary 
legislation,  to  take  effect  upon  the  repeal  of  the  J.D.A. ,  to  deal  with 
"children"  (under  12)  and  young  persons  (12  to  15,  16  or  17,  inclusive)  who 
violate  provincial  and  municipal  laws.  This  legislation  may  be 

"quasi-criminal",  or  take  a  child  welfare  approach.  Subsection  79(3)  of  the 

Y.Q.A.  provides  that  "any  person"  who  is  alleged  to  have  committed  an  offence 

under  a  provincial  statute,  or  a  by-law  or  ordinance  of  a  municipality  in 
respect  of  which  no  proceedings  were  commenced  under  the  J.D.A.  (no  information 
laid),  that  person  may  be  dealt  with  under  "provincial  law  as  if  the  Juvenile 
Delinquents  Act  had  not  been  in  force  when  the  person  committed  the  offence." 

The  effect  of  subs.  79(3)  will  be  to  allow  children  and  young  persons 
to  be  dealt  with  under  provincial  law  for  violations  of  provincial  or  municipal 
law  committed  while  the  J.D.A.  was  in  force. 

It  may  be  asked  whether  subs.  79(4)  of  the  Y.Q.A.  or  similar 
provincial  legislation  might  violate  para.  11(g)  of  the  Charter  of  Rights, 
which  provides  that:  "Any  person  charged  with  an  offence  has  the  right...  not 
to  be  found  guilty  on  account  of  any  act  or  omission  unless,  at  the  time  of  the 

act  or  amission,  it  constituted  an  offence  under  Canadian...  law."  It  is 

submitted  that  subs.  79(4)  of  the  Y.Q.A.  does  not  violate  the  Charter.  This  is 
because  subs.  79(4)  does  not  retroactively  penalize  a  young  person  for  conduct 
which  was  not  criminal  when  it  occurred;  rather  it  simply  changes  the  manner  in 
which  a  particular  offence  is  dealt  with  by  the  courts.  As  Pratte  J.  stated  in 
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Morris  v.  The  Queen,  [1979]  1  S.C.R.  405,  43  C.C.C.  (2d)  129,  91  D.L.R.  (3d) 

161,  at  S.C.R.  426: 

"the  Juvenile  Delinquents  Act  does  not  prescribe  any  special  rule  of 
human  conduct  for  juveniles;  the  Criminal  Code,  and  other 
statutes...  are  applicable  to  juveniles  and  non- juveniles  alike.  The 
Juvenile  Delinquents  Act  does  not  create  any  offence;  the  offence 
results  from  the  violation  of  another  statute....  But  vvhen  the 

offence  is  committed  by  a  juvenile,  a  particular  method  of 
enforcomen t  i  s  prose r  ibed . " 

This  makes  clear  that  neither  the  J.D.A.  nor  the  Y.O.A.  create  an  offence,  and 
thus,  para.  11(g)  of  the  Charter  is  not  violated  by  subs.  79(4)  of  the  Y.O.A. 

Paragraph  1  1  ( i )  of  the  Charter  may  have  applicability  in  transitional 
situations,  however.  It  provides  that:  "Any  person  charged  with  an  offence  has 
tlie  right...  if  found  guilty  of  tin.'  offence  and  if  the  punishment  for  the 
offence  lias  been  varied  between  the  time  of  commission  and  the  time  of 
sentencing,  to  the  benefit  of  the  lesser  pun  i  slime  nt."  Paragraph  1  1  ( i )  thus 
requires  that  in  rendering  a  disposition  in  proceedings  regarding  offences 
committed  while  the  J.D.A.  was  in  force,  courts  cannot,  pursuant  to  the  Y.O.A., 
impose  a  greater  penalty  than  would  have  been  possible  under  the  J.D.A.  For 
any  given  offence  under  the  J.D.A.,  the  court  has  the  discretion  to  impose  any 
measure  listed  in  s.  20  thereof,  which  could  include  a  committal  to  custody  of 
indefinite  duration  or  in  excess  of  that  allowed  under  the  Y.O.A.  By  way  of 
contrast,  the  Y.O.A.  limits  the  duration  of  custodial  dispositions  to  two  or 
three  years,  depending  on  the  offence.  However,  whether  a  disposition  under 
the  Y.O.A.  is  "lesser  punishment"  than  a  disposition  under  the  J.D.A.,  is  to  be 
determine  in  the  circumstances  of  each  case. 

Special  problems  arise  in  regard  to  status  offences  ("sexual 
immorality  or  any  similar  form  of  vice")  and  delinquencies  conmitted  by 
children  under  12  which  occurred  while  the  J.D.A.  was  in  force  but  in  respect 
of  which  proceed ings  wore  not  commenced;  these  problems  are  considered  further 
below. 

Where  proceedings  commenced  under  the  J.D.A.:  s.  79(2) 

Subsection  79(2)  of  the  Y.O.A.  creates  a  procedure  to  deal  with 
delinquencies  alleged  to  have  been  committed  while  the  J.D.A.  was  in  force,  in 
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respect  of  which  proceedings  were  commenced  under  the  J.D.A.  Subsection  79(2) 
provides  that,  subject  to  specified  exceptions,  proceedings  shall  continue  to 
be  dealt  with  "in  all  respects"  as  if  the  Y.Q.A.  had  net  ccme  into  force.  Hiis 
means  that  all  of  the  provisions  of  the  J .D.A.  apply,  and  further  that  the 
various  laws  and  practices  applicable  to  proceedings  under  the  J.D.A. ,  for 
example  in  regard  to  the  provision  of  counsel  and  the  admissibility  of 
evidence,  continue  to  apply. 

Paragraph  79(2) (a)  prohibits  a  transfer  to  adult  court  being  ordered 
under  s.  9  of  the  J.D.A. ,  after  the  Y.Q.A.  ccmes  into  force,  in  respect  of  a 
youth  who  has  been  adjudged  a  juvenile  delinquent.  The  effect  of  para. 
79(2) (a)  is  to  prevent  a  J.D.A.  transfer  frem  occur ing  after  adjudication. 
Under  s.  9  of  the  J  .D.A. ,  a  transfer  can  occur  before  or  after  adjudication; 
subs.  20(3)  of  the  J.D.A.  allows  a  transfer  to  be  ordered  in  the  context  of  a 
disposition  review,  which  can  occur  at  any  time  before  a  juvenile  reaches  21. 
Section  16  of  the  Y.Q.A.  allows  a  transfer  order  to  be  made  only  before 
adjudication;  hence,  para.  79(2) (a)  gives  a  young  person  the  benefit  of  the 
Y.Q.A.  in  this  regard.  If  a  proceeding  is  commenced  under  the  J.D.A.  and 

continued  after  the  Y.Q.A.  comes  into  force,  a  transfer  order  can  still  be  made 
prior  to  adjudication.  Such  a  transfer  is  only  to  be  made  if  the  criteria  of 
s.  9  of  the  J  .D.A.  are  satisfied;  the  "good  of  the  child  and  the  interest  of 
the  community"  must  "demand  it." 

Paragraph  79(2) (b)  provides  that  if  proceedings  commenced  under  the 
J.D.A.  are  continued  when  the  Y.Q.A.  is  in  force,  "where  an  adjudication  of 
delinquency  is  made  under  the  Juvenile  Delinquents  Act,  all  subsequent 

proceedings  shall  be  under  the  Y.Q.A. ,  as  if  the  adjudication  of  delinquency 
were  a  finding  of  guilt  under  s.  19  of  the  Y.Q.A. "  Thus,  pre-trial  detention, 
and  all  evidentiary,  procedural  and  substantive  matters  leading  up  to 

adjudication  are  dealt  with  under  the  J  .D.A. ,  but  if  a  finding  of  guilty  is 
made,  disposition,  disposition  review,  the  effect  of  disposition  and  all  other 
matters  after  disposition  are  dealt  with  under  the  Y .O.A. .  The  effect  of 
para.  79(2)  (b)  may  be  modified  by  para.  11  (i)  of  the  Charter  of  Rights,  which 
provides  that:  "Any  person  charged  with  an  offence  has  the  right...  if  found 
guilty  of  the  offence  and  if  the  punishment  has  been  varied  between  the  time  of 
commission  and  the  time  of  sentencing,  to  the  benefit  of  the  lesser 

punishment. "  Thus,  at  a  disposition  hearing  held  under  the  Y.Q.A.  in  regard  to 
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an  offence  committed  while  the  J.D.A.  was  in  force,  all  of  the  procedural 
aspects  of  the  disposition  hearing  will  be  determined  by  the  Y.O.A. ,  but  in 
rendering  a  disposition,  the  judge  must  not  assess  a  greater  penalty  than  would 
have  been  possible  under  the  J  .D.A. .  The  young  person  must  be  given  the 
benefit  of  the  "lesser  punishment."  However,  whether  a  disposition  made  under 
the  J.D.A.  actually  constitutes  a  "lesser  punishment"  than  one  under  the 
Y.O.A. ,  is  to  be  determined  in  the  circumstances  of  each  case. 

Paragraph  79(2) (c)  of  the  Y.O.A.  provides  that  where  a  disposition 
has  been  made  under  s.  20  of  the  J.D.A. ,  once  the  Y.O.A.  comes  into  force, 
disposition  review  will  occur  pursuant  to  ss.  28-33  of  the  Y.O.A.  rather  than 
under  subs.  20(3)  of  the  J.D.A.  Paragraph  79(2) (c)  does  not,  however,  apply 
when  the  youth  is  dealt  with  under  provincial  law  pursuant  to  subs.  21(1)  of 
the  J.D.A.  Subsection  21(1)  of  the  J.D.A.  pro/ ides  that  if  a  juvenile  has  been 
conmitted  to  the  care  of  a  children's  aid  society  or  to  an  industrial  school 
pursuant  to  s.  20  of  the  J.D.A. ,  he  shall,  if  so  ordered  by  the  provincial 
secretary,  thereafter  be  dealt  with  under  provincial  law,  and  not  by  way  of 
dispositional  review  under  subs.  20(3)  of  the  J.D.A.  Thus,  the  dispositional 
review  provisions  of  the  Y .O.A.  will  only  be  applied  in  regard  to  the  review  of 
dispositions  made  under  the  J.D.A.  where  there  has  not  been  a  transfer  of 
jurisdiction  by  the  provincial  secretary. 

The  remarks  made  above  with  respect  to  the  effect  of  para.  1 1  ( i )  of 
the  Charter  on  para.  79(2) (b)  of  the  Y.O.A.  apply  equally  to  para.  79(2) (c). 
In  any  disposition  review  under  the  Y.O.A. ,  occurring  in  accordance  with  para. 
79(2) (c),  the  youth  is  entitled  to  the  benefit  of  the  "lesser  punishment"  under 
the  Y.O.A.  or  the  J.D.A. 

Status  offences  in  the  transitional  period 

As  well  as  dealing  with  violations  of  federal,  pra/incial  or 
municipal  laws,  the  definition  of  "juvenile  delinquent"  in  subs.  2(1)  of  the 
J .D.A.  includes  a  youth  who  is  "guilty  of  sexual  immorality  or  any  similar  form 
of  vice  or  who  by  reason  of  any  other  act  is  liable  to  be  committed  to  an 
industrial  school."  For  the  sake  of  compendious  reference  in  this  text,  this 
will  be  referred  to  as  the  "status  offence"  provision  of  the  J.D.A. ,  as  it 
creates  an  offence  for  which  a  juvenile  may  be  adjudged  delinquent  but  for 
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which  an  adult  may  not  suffer  sanction;  those  in  a  particular  "status," 
childhood,  are  subject  to  particular  sanction.  The  Y.Q.A.  abolishes  "status 
offences";  a  young  person  can  only  be  charged  with  an  offence  for  which  an 
adult  may  be  charged. 

If  a  juvenile  commits  a  "status  offence"  inder  the  J.D.A. ,  but 
proceedings  are  not  commenced  under  the  J.D.A.  before  the  Y.Q.A.  comes  into 
force,  no  charges  can  be  laid  under  the  J.D.A.  by  virtue  of  subs.  79(1)  of  the 
Y.Q.A. ;  further,  no  charges  can  be  laid  pursuant  to  the  Y.Q.A.  under  subs. 
79(4),  as  a  status  offence  is  not  an  "  offence"  under  the  Y.Q.A.  Accordingly, 
unless  a  province  has  enacted  legislation  continuing  to  make  "status  offence" 
conduct  a  provincial  offence,  no  proceedings  can  be  taken  against  the  young 
person.  Where  provincial  legislation  makes  the  "status  offence"  conduct  an 
offence,  subs.  79(3)  of  the  Y.Q.A.  would  apply. 

Where  proceedings  have  been  started  under  the  J .D.A.  respecting  a 
status  offence,  the  Charter  of  Rights  may  affect  how  a  status  offence  is  dealt 
with  after  the  Y .Q.A.  comes  into  force.  Paragraph  11 (i)  of  the  Charter 
provides  that  where  a  person  is  convicted  of  an  offence  for  which  the 
punishment  has  varied  between  its  occurrence  and  the  time  of  sentencing,  the 
person  is  entitled  to  the  "lesser  punishment."  As  status  offences  are 
eliminated  under  the  Y.Q.A. ,  there  is  of  course  no  punishment  provided  for  the 
ccmmission  of  such  an  offence.  It  may  therefore  be  argued  that  no  sanction  can 
be  imposed  at  the  time  of  disposition,  and  it  follows  that  proceedings 
commenced  under  the  J.D.A.  concerning  status  offences  will  be  withdrawn  if  no 
disposition  has  been  made  before  the  Y.Q.A.  comes  into  force. 

Where  a  disposition  has  been  made  in  regard  to  a  status  offence  under 
the  J  .D.A.  while  that  Act  is  still  in  force,  but  the  disposition  continues  to 
be  in  effect  when  the  Y.Q.A.  is  in  force,  there  may  be  grounds  for  a 
disposition  review  under  s.  28-33  of  the  Y .Q.A. ;  the  review  provisions  of  the 
Y.Q.A.  are  applicable  due  to  para.  79(2 )(c)  of  the  Y.Q.A. 

It  should  be  noted  that  it  may  be  possible  to  argue  that  a  charge  of 
"sexual  immorality  or  any  similar  form  of  vice"  under  the  J.D.A.  may  be  subject 
to  direct  challenge  under  the  Charter;  it  may  be  argued  that  such  charge  is  so 
vague  that  it  contravenes  the  "principles  of  fundamental  justice,"  and  hence 
violates  s.  7  of  the  Charter. 
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Offences  committed  by  a  child 

A  person  between  the  ages  of  seven  and  eleven  may  be  charged  under 
the  J .D.A. ,  subject  to  raising  a  defence  under  s.  13  of  the  Criminal  Code  of 
doli  incapax  -  incapacity  due  to  age  to  form  an  intent  to  do  wrong.  Under  the 
Y.O.A. ,  a  "child,"  being  a  person  under  the  age  of  twelve,  is  not  subject  to 
prosecution.  Thus,  it  will  be  up  to  each  province  to  enact  legislation  to  deal 
with  the  illegal  conduct  of  "children." 

In  regard  to  dealing  with  conduct  by  children  under  twelve  which 
would  constitute  a  violation  of  federal  or  provincial  law  if  it  involved  an 
older  person,  a  province  may  choose  one  of  two  approaches:  an  offence  oriented 
approach  or  a  child  welfare  approach. 

An  offence  oriented  approach  would  involve  the  enactment  of  some  form 
of  provincial  "Child  Offender  Act"  applicable  to  matters  within  the  purview  of 
provincial  jurisdiction.  This  approach  would  involve  focussing  on  the 

misconduct  of  children.  There  may  be  some  constitutional  problem  with 
provinces  taking  an  offence  approach  in  regard  to  conduct  otherwise  dealt  with 
by  federal  criminal  law,  particularly  in  the  light  of  s.  12  of  the  Criminal 
Code,  as  amended  by  s.  72  of  the  Y.O.A. ,  which  provides  that:  "No  person  shall 
be  convicted  of  an  offence  [under  any  federal  statute]  in  respect  of  an  act  or 
omission  on  his  part  while  he  was  under  the  age  of  twelve  years."  In  any 
event,  if  a  province  creates  a  certain  class  of  offences  for  children  under 
twelve,  subss.  79(2)  &  (3)  of  the  Y.O.A.  are  available  to  deal  with 
transitional  problems. 

A  child  welfare  approach  would  have  offences  canmitted  by  children 
under  twelve  dealt  with  in  the  context  of  provincial  welfare  legislation.  The 
fact  that  a  child  committed  an  act  which  would  be  an  offence  if  he  were  twelve 
years  or  older  would  be  a  ground  for  finding  him  in  "need  of  protection,"  but  a 
disposition  wauld  involve  a  consideration  of  all  aspects  of  a  child's  life  and 
would  be  based  primarily  on  his  "best  interests."  Legislation  taking  a  welfare 
approach  might  well  provide  for  greater  involvement  of  parents  and  child 
welfare  authorities  than  is  required  under  the  Y.O.A. 

If  a  province  adopts  a  child  welfare  approach  in  regard  to  the 
misconduct  of  children  under  twelve,  upon  the  repeal  of  the  J  .D.A.  it  will  not 
be  possible  to  say  that  a  child  who  commits  an  act  which  would  be  an  offence  if 


437 


TRANSITIONAL  :  SECTION  79 


he  were  older  is  committing  an  "offence  under  a  provincial  statute."  This 
raises  certain  transitional  issues  similar  to  those  arising  in  regard  to  status 
offences  under  the  J.D.A.,  as  subs.  79(3)  is  not  applicable.  If  proceedings 
regarding  an  offence  committed  by  a  child  under  twelve  while  the  J.CLA.  was  in 
force  have  not  been  commenced  prior  to  the  Y.O.A.  caning  into  force,  they 
cannot  be  commenced  under  the  Y.O.A^_;  subss.  79(1),  (3)  &  (4).  If  proceedings 
have  been  commenced  and  no  disposition  has  been  made,  para.  11  (i)  of  the 
Charter  would  probably  require  their  discontinuance,  as  the  child  is  entitled 
to  the  benefit  of  the  lesser  punishment  available  at  the  time  of  sentencing, 
and  "no  punishment"  is  available  after  the  repeal  of  the  J .D.A.  It  would  seem 
that  if  a  child  ware  already  subject  to  a  disposition  under  the  J.D.A.  when  the 
Y.O.A.  comes  into  force,  this  would  be  a  factor  which  would  be  considered  by 
the  youth  court  on  reviewing  the  disposition. 

Another  transitional  problem  may  occur  when  a  child  under  twelve 
commits  an  offence  under  the  J.D.A.  prior  to  the  coming  into  force  of  the 
Y.O.A.  In  this  instance,  the  Y-0_.A^  will  not  apply  to  the  child;  however, 
reference  should  be  made  to  any  relevant  provincial  legislation  for  possible 
retroactive  effect. 
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Section  80 


80.  The  Juvenile  Delinquents  Act  is  repealed. 

Section  80  repeals  the  Juvenile  Delinquents  Act,  effective  the  date 
that  the  Young  Offenders  Act  is  proclaimed  in  force.  Section  79  of  the  Y.O.A. 
deals  with  a  variety  of  transitional  issues  which  may  arise. 


439 


oamac»i»fr  :  section  81 


Section  81 


81.  'Ihis  Act  shal  1  come  into  force  on  a  day  to  be  fixed  by 
proclamat  ion . 


The  Young  Offenders  Act  has  teen  adopted  by  Parliament,  and  received 
lYiyal  Assent  July  7,  1982.  'Ihe  Y.O. A.  will  not,  however,  come  into  force  as 
law  uitil  a  date  is  fixed  by  proclamation. 

The  proposed  date  for  proclamation  is  October  1  ,  1983.  The  uniform 
maximum  age  provisions  do  not  leone  inanadatory  until  April  1  ,  1985,  and 

accordingly  the  maximum  age  in  individual  provinces  may  by  proclamation  of  the 
Governor  in  Council,  at  the  request  of  a  province,  remain  at  16,  17  or  18  as 
the  case  may  be;  thereafter,  it  will  be  under  18  in  all  provinces.  The  timing 
of  the  uniform  maximum  age  provision  will  coincide  with  the  coming  into  force 
of  s.  15  of  the  Canadian  Charter  of  Rights  and  Freedoms,  governing  Equality 
Rights. 

A  delay  in  proclamation  is  required  to  allow  the  provinces  time  to 
enact  complementary  leg islat  ion ,  anti  establish  various  programs  to  implement 
the  Act.  It  may  also  give  the  federal  and  provincial  governments  time  to  make 
financial  arrangements  for  the  implementation  of  the  Act. 

Finally,  the  delay  will  give  those  who  must  work  with  the  Act  an 
opportunity  to  study  and  uiderstand  it.  Hopefully,  the  preceding  materials 
have  been  of  assistance  in  this  regard. 
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Introduction 

All  of  the  provisions  of  the  Y.Q. A.  and  all  proceedings  involving 
young  persons,  are  subject  to  the  Canadian  Charter  of  Rights  and  Freedoms  and 
the  Canadian  Bill  of  Rights.  This  is  clear  fran  a  reading  of  these 
constitutional  documents,  and  confirmed  by  para.  3(1)(e)  of  the  Y.Q. A. ,  which 
recognizes  the  principle  that  "young  persons  have  rights  and  freedoms  in  their 
own  right,  including  those  stated  in  the  Canadian  Charter  of  Rights  and 
Freedoms  or  in  the  Canadian  Bill  of  Rights." 

Reference  has  been  node  in  the  discussion  of  various  sections  of  the 
Y.O.A.  to  situations  in  which  the  Charter  or  the  Bill  of  Rights  may  appear 
particularly  applicable  to  proceedings  inder  the  Y.O.A.  Of  course,  if  the 
Charter  or  the  Bill  of  Rights  is  ’held  by  the  courts  to  affect  more  general 
criminal  legislation,  this  may  also  affect  proceedings  under  the  Y.O.A. 

All  of  those  involved  in  the  administration  of  juvenile  justice  will 
have  to  keep  abreast  of  judicial  developments  in  regard  to  the  Charter  and  Bill 
of  Rights.  Useful  reference  tools  in  this  regard  are  such  looseleaf  services 
as  The  Canadian  Charter  of  Rights  Annotated,  edited  by  Laskin,  Greenspan  and 
Dunlop  (Canada  Law  Book),  and  Canadian  Rights  Reporter,  edited  by  Ruby  and 
Edward  (Butterworths) . 

Some  of  the  provisions  of  the  Charter  and  Bill  of  Rights  which  are 
most  applicable  to  proceedings  under  the  Y.O.A.  are  set  out  here. 


Canadian  Charter  of  Rights  and  Freedoms 


Guarantee  of  Rights  and  Freedoms 

1.  Rights  and  freedoms  in  Canada.  The  Canadian  Charter  of  Rights 
and  Freedoms  guarantees  the  rights  and  freedoms  set  out  in  it  sdoject 
only  to  such  reasonable  limits  prescribed  by  law  as  can  be 
demonstrably  justified  in  a  free  and  democratic  society. 
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Fundamental  Freedoms 

2.  Fundamental  freedoms.  Everyone  has  the  following  fundamental 
freed  cans: 

(a)  freedom  of  conscience  and  religion; 

(b)  freedom  of  thought,  belief,  opinion  and  expression, 
including  freed  on  of  the  press  and  other  media  of  ccrammication; 

(c)  freedom  of  peaceful  assembly;  and 

(d)  freedom  of  association. 


Legal  Rights 

7.  Life,  liberty,  and  security  of  person.  Everyone  has  the  right 
to  life,  liberty  and  security  of  the  person  and  the  right  not  to  be 
deprived  thereof  except  in  accordance  with  the  principles  of 
fundamental  justice. 

8.  Search  or  seizure.  Everyone  has  the  right  to  be  secure  against 
unreasonable  search  or  seizure. 

9.  Detention  or  imprisonment.  Everyone  has  the  right  not  to  be 
arbitrarily  detained  or  imprisoned . 

10.  Arrest  or  detention.  Everyone  has  the  right  on  arrest  or 
detention 

(a)  to  be  informed  promptly  of  the  reasons  therefor; 

(b)  to  retain  and  instruct  counsel  without  delay  and  to  be 
informed  of  that  right;  and 

(c)  to  have  the  validity  of  the  detention  determined  by  way  of 
habeas  corpus  and  to  be  released  if  the  detention  is  not  lawful. 

11.  Proceedings  in  criminal  and  penal  matters.  Any  person  charged 
with  an  offence  has  the  right 

(a)  to  be  informed  without  unreasonable  delay  of  the  specific 
offence; 

(b)  to  be  tried  within  a  reasonable  time; 

(c)  not  to  be  compelled  to  be  a  witness  in  proceedings  against 
that  person  in  respect  of  the  offence; 

(d)  to  be  presumed  innocent  until  proven  guilty  according  to  law 
in  a  fair  and  public  hearing  by  an  independent  and  impartial 
tribunal; 

(e)  not  to  be  denied  reasonable  bail  without  just  cause; 

(f)  except  in  the  case  of  an  offence  under  military  law  tried 
before  a  military  tribunal,  to  the  benefit  of  trial  by  jury 
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where  the  maximffn  punishment  for  the  offence  is  imprisonment  for 
five  years  or  a  more  severe  punishment; 

(g)  not  to  be  found  guilty  on  account  of  any  act  or  emission 
unless,  at  the  time  of  the  act  or  emission,  it  constituted  an 
offence  under  Canadian  or  international  law  or  was  criminal 

according  to  the  general  principles  of  law  recognized  by  the 
community  of  nations; 

(h)  if  finally  acquitted  of  the  offence,  not  bo  be  tried  for  it 
again  ard,  if  finally  found  guilty  and  pm i shed  for  the  offence, 
not  bo  be  tried  or  pmished  for  it  again;  and 

(i)  if  found  guilty  of  the  offence  and  if  the  pmishnent  for  the 
offence  has  been  varied  between  the  time  of  comnission  and  the 
time  of  sentencing,  to  the  benefit  of  the  lesser  punishment. 

12.  Treatment  or  punishment.  Everyone  has  the  right  not  be 
sibjecbed  bo  any  cruel  and  unusual  treatment  or  punishment. 

13.  Self- incrimination.  A  witness  who  testifies  in  any  proceedings 
has  the  right  not  to  have  any  incriminating  evidence  so  given  used  to 
incriminate  that  witness  in  any  other  proceedings,  except  in  a 
prosecution  for  perjury  or  for  the  giving  of  contradictory  evidence. 


14.  Interpreter.  A  party  or  witness  in  any  proceedings  who  does 
not  understand  or  speak  the  language  in  vhich  the  proceedings  are 
conducted  or  who  is  deaf  has  the  right  to  the  assistance  of  an 
interpreter. 


Equality  Rights 

15.(1)  Equality  before  and  under  law  and  equal  protection  and 
benefit  of  law.  Every  individual  is  equal  before  and  under  the  law 
and  has  the  right  bo  the  equal  protection  aid  equal  benefit  of  the 
law  without  discrimination  based  on  race,  national  or  ethnic  origin, 
colour,  religion,  sex,  age  or  mental  or  physical  disability. 

(2)  Affirmative  action  programs.  Subsection  (1)  does  not  preclude 
any  law,  progran  or  activity  that  has  as  its  object  the  amelioration 
of  conditions  of  disadvantaged  individuals  or  groups  including  those 
that  are  disadvantaged  because  of  race,  national  or  ethnic  origin, 
colour,  religion,  sex,  age  or  mental  or  physical  disability. 

[Note:  Due  to  subs.  32(2)  of  the  Charter,  s.  15  of  the  Charter  will  not  come 
into  force  until  April  17,  1985.] 
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Enforcement 


24.(1)  Enforcement  of  guaranteed  rights  and  freedoms.  Anyone  vhose 
rights  or  freedoms,  as  guaranteed  by  this  Charter,  have  been 
infringed  or  denied  may  apply  to  a  court  of  competent  jurisdiction  to 
obtain  such  remedy  as  the  court  considers  appropriate  and  just  in  the 
c ircurastances. 

(2)  Exclusion  of  evidence  bringing  administration  of  justice  into 

disrepute.  Where,  in  proceedings  mder  sdasection  (1),  a  court 
concludes  that  evidence  was  obtained  in  a  manner  that  infringed  or 
denied  any  rights  or  freedoms  guaranteed  by  this  Charter,  the 
evidence  shall  be  excluded  if  it  is  established  that,  having  regard 
to  all  the  circumstances ,  the  admission  of  it  in  the  proceedings 
would  bring  the  administration  of  justice  into  disrepute. 
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Canadian  Bill  of  Rights 


1.  Recognition  and  declaration  of  rights  and  freedoms.  It  is 

hereby  recognized  and  declared  that  in  Canada  there  have  existed  and 
shall  continue  to  exist  without  discrimination  by  reason  of  race, 
national  origin,  colour,  religion  or  sex,  the  following  human  rights 
and  fundamental  freedoms,  namely, 

(a)  the  right  of  the  individual  bo  life,  liberty,  security  of 
the  person  and  enjoyment  of  property,  and  the  right  not  to  be 
deprived  thereof  except  by  due  process  of  law; 

(b)  the  right  of  the  individual  bo  equality  before  the  law  and 
the  protection  of  the  law; 

(c)  freedom  of  religion; 

(d)  freedom  of  speech; 

(e)  freedom  of  assembly  and  association;  and 

(f)  freedom  of  the  press. 

2.  Construction  of  law.  Every  law  of  Canada  shall,  unless  it  is 
expressly  declared  by  an  Act  of  Parliament  that  it  shall  operate 
notwithstanding  the  Canadian  Bill  of  Rights,  be  so  construed  and 
applied  as  not  bo  abrogate,  abridge  or  infringe  or  to  authorize  the 
abrogation,  abridgment  or  infringement  of  any  of  the  rights  or 
freedoms  herein  recognized  and  declared,  and  in  particular,  no  law  of 
Canada  shall  be  construed  or  applied  so  as  to 

(a)  authorize  or  effect  the  arbitrary  detention,  imprisonment  or 
exile  of  any  person; 

(b)  impose  or  authorize  the  imposition  of  cruel  and  unusual 
treatment  or  punishment; 

(c)  deprive  a  person  who  has  been  arrested  or  detained 


(i)  of  the  right  to  be  informed  promptly  of  the  reason  for 
his  arrest  or  detention. 


(ii) 

of 

the 

right  to 

retain 

ard 

instuct 

counsel 

without 

delay, 

or 

(iii) 

of 

the 

ronedy 

by  way 

of 

habeas 

corpus 

for  the 

determination  of  the  validity  of  his  detention  and  for  his 
release  if  the  detention  is  not  lawful; 

(d)  authorize  a  court,  tribunal,  oanomission,  board  or  other 
authority  to  compel  a  person  to  give  evidence  if  he  is  denied 
counsel,  protection  against  self- incrimination  or  other 
constitution  safeguards; 

(e)  deprive  a  person  of  the  right  bo  a  fair  hearing  in 
accordance  with  the  principles  of  fundamental  justice  for  the 
determination  of  his  rights  and  obligations; 

(f)  deprive  a  person  charged  with  a  criminal  of  fence  of  the 
right  to  be  presumed  innocent  until  proven  guilty  according  to 
law  in  a  fair  and  public  hearing  by  an  independent  and  impartial 

tribunal,  or  of  the  right  to  reasonable  bail  without  just  cause; 
or 

(g)  deprive  a  person  of  the  right  to  the  assistance  of  an 
interpreter  in  any  proceedings  in  which  he  is  involved  or  in 
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CANADIAN  CHARTER  OF  RIGHTS  AND  FREEDOMS 


which  he  is  a  party  or  witness,  before  a  court,  conmission  board 
or  other  tribunal,  if  he  does  not  understand  or  speak  the 
language  in  which  such  proceedings  are  conducted. 


446 


i;  »> 


ABSOLUTE  DISCHARGE 
-  see  Disposition 

- 

ACCUSED 

-  see  Young  Person 

ADJOURNMENT 

38 

ADMISSIONS 

-  by  party  to  proceedings 

-  see  also  Evidence 

394 

ADMISSIBILITY 

-  see  Evidence 

ADJUDICATION 

165 

ADULT 

-  assistance  by 

-  definition  of 

-  interference  with  disposition 

75,  87 
2,  4 
354 

ADULT  COURT 

-  see  Ordinary  Court 

AFFIRMATIONS 
-  see  Oath 

AGE 

-  apparent  age, 

-  children  under  twelve 

-  for  custodial  disposition 

-  for  transfer  to  ordinary  court 

-  for  transitional  transfer  of  jurisdiction 

-  jurisdiction  of  youth  court 

-  of  adult 
--  of  child 

-  of  young  person 

-  proof  by  birth  certificate 

-  proof  of 

391  ,  394 
420 

204-5,  208 
143,  145 
162 
33,  36 
2,  4 
2,  6 
3,  11 
391 
389 

AGENCY,  records  of 
-  see  Records 

AGREEMENTS 

-  with  Provinces 

418 

AMENDMENTS 

--  consequential 

-  of  the  Criminal  Code 

-  of  the  Indian  Act 

419 

420,  423,  424 
426 
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Amendments ,  cont. . 

of  the  Parole  Act 

427 

ol  the  Prisons  and  Reformatories  Act 

428 

ALTERNATIVE  MEASURES 

-  declaration  of  principle 

14,  17 

-  definition  of 

2,  6 

-  general 

21 

-  part  of  pre-disposition  report 

123,  126 

-  see  also  Disposition 

APPEAL 

-  appeal  court  records 

308 

-  fran  an  order  dismissing  the  information 

221 

-  from  indictable  offence 

220 

-  fran  review  of  disposition 

221 

-  from  summary  conviction  offence 

220 

-  of  disposition 

221 

-  general 

220 

-  no  review  where  appeal  pending 

226,  229 

-  of  contempt  conviction 

344,  346 

-  right  of 

220 

-  see  also  Review 

-  see  also  Review  Board 

-  see  also  Review  of  Disposition 

APPEARANCE 

-  first 

91 

-  general 

91 

APPLICATION  OF  CRIMINAL  CODE 

-  see  Criminal  Code 

ARRAIGNMENT 

-  see  First  Appearance 

ARREST 

-  appearance  notice  instead  of 

43 

-  duty  of  arresting  officer 

43 

-  notice  to  parents  of 

44 

-  powers  in  general 

42 

-  rights  upon 

74,  79 

-  temporary  restraint 

41  ,  47 

AUTREFOIS  CONVICT 

-  see  Plea 

BAIL 

-  see  Detention  Pri;»r  to  Disposition 

BIRTH  CATE 

-  see  Age 

BIRTH  CERTIFICATES 

-  see  Age 
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24  ,30 
168 


BROADCAST 

-  see  Protection  of  Privacy 
BURDEN  OF  PROOF 

-  alternative  measures,  further  proceedings 

-  generally 

CANADIAN  ARMED  FORCES 

-  see  Jurisdiction 


CANADIAN  BILL  OF 

RIGHTS 

14,  17,  73 

,  83, 

381  , 

427 

-  text  of 

445 

CANADIAN  CHARTER 

OF  RIGHTS 

AND  FREEDOMS 

-  application 

to  Y.O.A. 

14 

,  17, 

441 

-  general 

14,  17, 

18,  293,  300, 

371 , 

376, 

381 

-  sections: 

s.  1 

294 

s.  2 

294, 

295, 

300 

s.  7 

115, 

248 

s.  10 

44,  58, 

73,  83,  85 

,  90 

s.  11  32,  35,  64,  177,  284,  295, 


300,  329,  432,  434, 

436, 

438 

s.  15 

11, 

427, 

440 

s.  24 

30,  90, 

329, 

378 

-  text  of 

441 

CENTRAL  REPOSITORY 

315 

-  see  also  Records 

CHILD  (Children) 

-  affirmation  by 

-  corroboration  of  evidence  of 

-  definition  of 

-  evidence  of 

-  instruction  by  judge  for  testimony  of 

-  oath  by 

-  see  also  Evidence 

CIVIL  DAMAGES 

-  see  Disposition 


CITATION 

-  of  Y.O.A.  1 


CLERK  OF  TOE  COURT 

-  definition  of  409 

-  discretion  of  with  respect  to  disclosure  of  records  309 

-  functions  of  409 

-  to  keep  records  303,  306 

COMMENCEMENT  (Y.O.A.  in  force)  440 


COMMISSIONER  OF  TOE  R.C.M.P.  315,  316 

COMMON  LAW 

-  application  to  evidence  376 


400 
400,  403 
2,  6 

396,  400,  402 
400 
400,  401 
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COMMUNITY  SERVICE  ORDER 
-  see  Disposition 


CONFESSION 

-  see  Evidence 


CONSENT 

-  of  parent  may  be  dispensed  with  175,  185 

“  of  person  to  be  compensated  175,  183 

-  of  young  person  to  alternative  measures  23,  26 

-  of  young  person  to  be  placed  in  care  of  responsible  adult  42,  51 

-  of  young  person  to  treatment  order  175,  184 

-  re  disqualification  of  judge  137,  139 

CONSEQUENTIAL  AMENDMENTS 

-  see  Amendments 

CONTEMPT  OF  COURT  38,  342 

-  appeal  of  contempt  conviction  344,  346 

-  for  violation  of  protection  of  privacy  293 

CONVICTION 

-  effect  of,  concerning  employment  applications  282-3,  285 

COUNSEL 

-  role  of  76 

-  see  also  Right  to  Counsel 


COURT 

-  see  Ordinary  Court 

-  see  Youth  Gourt 


COSTS  366 

CRIMINAL  CODE 

-  application  of  definitions  2 

-  general  applicability  of  358 

-  ss.  132-133  (prison  breach,  escape)  267,  272 

-  ss.  457-459  (judicial  interim  release)  44 

-  s.  636  (contempt)  344,  345 

CROSS-EXAMINATION 

-  of  medical  and  psychological  reports  116 

-  of  pre-disposition  report  132 

CUSTODY 

-  amendments  to  Criminal  Code  424,  425 

-  for  the  purposes  of  medical  or  psychological  report  99,  107 

-  general  203 

-  open  204,  207 

-  release  by  Provincial  Director  237,  238 

-  review  for  escape  or  attempt  to  escape  265,  267 

-  secure  204,  207 

-  separate  from  adults  206,  210 

-  temporary  release  from  276 
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DECLARATION  OF  PRINCIPLE  13 

DEFINITIONS 

-  application  of  Criminal  Code  definitions  2 

~  under  the  Y.O.A.  2 

DEPARTMENT  OF  GOVERNMENT 

-  see  Records 

DESTRUCTION  OF  RECORDS  331 


-  see  Records,  destruction  of 

DETENTION 

-  see  Custody 

-  see  Detention  Prior  to  Disposition 

-  see  Disposition 

-  see  Medical  &  Psychological  Reports 


DETENTION  PRIOR  TO  DISPOSITION 

-  application  of  Bail  Reform  Act  40 

-  basic  philosophy  40 

-  congruence  with  J,D.A.  40 

-  designation  of  authority  51 ,  53 

-  judicial  interim  release 

-  determined  by  youth  court  judge  45,  51,  53 

-  onus  to  show  cause  45 

-  release  upon  conditions  46 

-  shew  cause  hearing  45 

-  placement  with  responsible  person 

-  agreement  of  young  person  42,  51 

-  generally  42,  50 

-  responsible  person  42,  50 

-  place  of  temporary  detention  41 ,  46 

-  review 

-  of  order  by  justice  52,  53 

-  of  Youth  Court  orders  52,  53 

-  separate  from  adults  40,  41,  46,  48 

-•  transfer  between  facilities  42,  51 

-  youth  court  judge  to  determine  51 ,  53 


DIRECTOR 

-  see  Provincial  Director 
DISCLOSURE 

-  of  medical  or  psychological  reports  100,  110 

-  of  pre-disposition  reports  124,  125,  132,  134 

-  see  Records 

DISCHARGE 

-  see  Disposition 
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DISPOSITION 


-  absolute  discharge 

172,  177 

-  effect  of 

282,  283 

-  appeal  from  disposition  made  under  s.  33  of  Y.O.A 

267,  273 

-  application  of  Criminal  Code  to 

174,  190 

-  civil  damages  not  applicable 

180 

-  coming  into  force  of 

173,  187 

-  conrm  unity  service  order 

172, 

175,  183 

-  compensation 

172,  174, 

175,  180 

-  compensation  of  innocent  purchaser 

172,  174, 

175,  181 

-  conditions 

173,  186 

-  custody 

-  definitions 

204,  207 

-  general 

203 

-  pre-disposition  report 

206,  211 

-  release  from,  by  Provincial  Director 

237 

-  separate  from  adults 

206,  210 

-  defined 

2 

-  detention 

-  see  custody 

-  see  detention  prior  to  disposition 

-  for  treatment 

172, 

175,  184 

-  duration  of 

173,  187 

-  effect  of  termination 

281 ,  282 

-  employment  applications  after 

282,  285 

-  exclusion  of  person  at  disposition 

296,  298 

-  fine 

172, 

174,  179 

-  for  contempt 

345 

-  general 

170 

-  hearing 

175 

-  interference  with 

354 

-  limitation  on  power  to  vary 

255,  259 

-  offence  for  interference  with 

354 

-  violation  by  adult 

354,  357 

-  form  for  order 

174,  212 

-  personal  services 

172,  174, 

175,  182 

-  previous  disposition 

188 

-  principles 

13,  170 

-  probation 

172,  191 

-  prohibition 

172,  184 

-  reason  for 

173,  189 

-  restitution 

172,  174, 

175,  181 

-  review  of  non-custodial  disposition 

253,  255 

-  review  where  failure  to  comply 

265,  267 

-  rules  of  evidence  at  hearing 

176 

-  transfer  of 

215 

-  agreements  governing  transfer  of 

217 

-  when  young  person  becomes  adult 

173,  189 

-  see  also  Disposition  on  Review 

DISPOSITION,  REVIEW  OF 

224 

-  automatic  review 

225,  228 

-  no  appeal  of 

221 

-  notice  of 

227,  231 

-  optional  review 

226,  229 

-  progress  reports 

226, 

227,  230 

-  Youth  Court  hearing  to  review  custody 

225 
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DISPOSITION  REPORT 

-  see  Pre-Disposition  Report 

DIVERSION 

-  see  Alternative  Measures 


DOLI  INCAPAX 

421,  437 

DOUBLE  JEOPARDY 
-  prevention  of 

32 

272 

DURESS 

-  statement  made  under 

387 

EFFECT  OF  TERMINATION  OF  DISPOSITION 
-  see  Disposition 

ELECTION 
-  deemed 

220,  223 

EMPLOYMENT  APPLICATION 

-  effect  of  disposition  on 

282,  285 

EVIDENCE 

-  admissions  by  party  to  proceeding 

-  admissions  not  to  be  received  in 

-  application  of  cannon  law  to 

-  caution 

-  general 

-  inadmissibility  of  statements  in  pre-disposition  report 

-  in  proof  of  age 

-  material 

-  of  a  child 

-  of  children  and  young  persons 

-  person  in  authority 

-  right  to  consult  parents 

-  rules  at  disposition  hearing 

-  spontaneously  made  oral  statements 

-  statements  of  young  person 

-  voluntary  statement 

394,  395 
24,  29 
375,  376 
375,  383 
371 

125,  136 
391,  393 
396 
400,  402 
396 
379 
58 
176 

375,  385 
371 

376,  382 

EXAMINATION 

-  see  Medical  and  Psychological  Reports 

EXCLUSION  FROM  HEARING 

-  see  Protection  of  Privacy 

EXCLUSION  OF  YOUNG  PERSON 
-  during  cross-examination 

118 

FINE 

-  see  Disposition 

FINGERPRINTS  AND  PHOTOGRAPHS 

-  compliance  with  Identification  of  Criminals  Act 

-  destruction  of 

43 

328,  330 

453 

Fingerprints  and  Photographs,  cont. 


-  disclosure  of  329 

-  records  of  327 

-  storage  of  330 

FITNESS  TO  STAND  TRIAL  98,  103 


FORFEITURE 

-  see  Recognizance,  forfeiture  of 


FORMS 

-  general  4 1 1 

-  including  statement  of  right  to  counsel  75,  89 

-  table  of  XXVI 

-  where  forms  not  provided  411,  412 


FUNCTIONS  OF  COURT  CLERKS 

-  see  Court  Clerk 

GAOL 

-  see  Disposition 

-  see  Detention  Prior  to  Disposition 

GOVERNMENT  DEPARTMENT 

-  see  Record 

IMPRISONMENT 

-  see  Disposition  t 

"IN  CAMERA" 

-  see  Protection  of  Privacy 


INDETERMINATE  SENTENCE 
-  see  Disposition 


INDIAN  CHILD 

426 

INDICTABLE  OFFENCE 

361  , 

364 

INFORMATION 

-  for  review  of  disposition 

265,  273, 

274 

INMATE 

-  definition  of 

427 

INSANITY 

101 , 

103 

-  application  to  Criminal  Code 

359 

-  unfit  to  stand  trial  on  account  of 

104 

-  see  also  Fitness  to  Stand  Trial 

INTERFERENCE  WITH  DISPOSITION 

354 

-  see  Disposition 
INTERIM  RELEASE 

-  see  Detention  Prior  to  Disposition 
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JUDGE 

-  see  Youth  Court 

-  see  Youth  Court  Judge 

JUDICIAL  INTERIM  RELEASE 

-  see  Detention  Prior  to  Disposition 

JURISDICTION 

-  contempt 

-  of  National  Defence  Act 

-  of  the  Youth  Court 

-  transfer  of 

JUSTICE 

-  appointment  of  counsel  by 

-  powers  of 

JUVENILE  DELINQUENTS  ACT 

-  records  of  conviction  under  J.D.A. 

-  repeal  of 

JUVENILE  DELINQUENCY 

-  concept  of 

JUVENILE  OFFENDER 

-  see  Young  Offender 

LAWYER 

-  see  Right  to  Counsel 

LEGAL  REPRESENTATION  OF  YOUNG  PERSONS 

-  see  Right  to  Counsel 

LIMITATION  PERIOD 

-  barred  at  law 

-  for  proceeding 

MEDICAL  AND  PSYCHOLOGICAL  REPORTS 

-  cross-examination 

-  custody  for  the  purpose  of 

-  disclosure  of 

-  exclusion  of  young  person 

-  purposes  of 

-  qualified  person 

-  remand  in  custody  for 

MENTAL  EXAMINATION 

-  see  Medical  and  Psychological  Reports 
NATIONAL  PAROLE  BOARD 


343,  344 
33,  35 
33,  348 
161,  162 


86 

409 


333,  338 
439 


13 


23,  28 
37,  362,  366 

98 

100,  116 
99,  107 
100,  110,  116 
118 
101 
119 

41,  45,  47 


282,  284 


NEWSPAPER 

-  defined 

-  see  also  Protect ion  of  Privacy 


158 
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NOTICE 

-  contents  of 

-  court  order 

-  direct ion  by  youth  court  judge  or  justice  of 

-  dispensing  with 

-  failure  to  give 

-  adjournment  to  effect 

-  effect  of  generally 

-  validity  of  subsequent  proceedings 

-  oral 

-  written 

-  general 

-  of  arrest 

-  of  application  for  review  of  s.  457  order 

-  of  application  for  review  of  transfer  order 

-  of  application  for  review 

-  of  decision  of  review  board 

-  of  review  of  disposition,  where  failure  to  comply 

-  other  adults  or  relatives  where  parents  unavailable 

-  service  of 

-  by  mail 

-  personal 

-  proof  of 

-  promptness 

-  spouses 

-  to  parents  of  young  person 


57, 

59, 

61 

56, 

60, 

63 

55 

,  58 

,  60-64 

56, 

61, 

63, 

64 

56, 

62 

57, 

62, 

63 

57, 

62, 

63 

57, 

62 

55, 

59, 

61 

55 

,  61 

,  64- 

-66 

55 

55, 

58 

52 

145,  156 
227,  231 
246,  248 
269 


56, 

59, 

,  60, 

64 

56, 

59 

56, 

59 

63, 

404 

55, 

58, 

r  59, 

61 

56, 

60 

55, 

57 

OATH 

-  affirmation  400,  401 

-  instruction  by  judge  400 

OFFENCES 

-  committed  before/after  Y.O.A.  in  force  430 

-  conmitted  by  child  431  ,  437 

-  created  by  Y.O.A. 

-  for  improper  detention  of  young  person  42,  51 

-  for  publication  of  information  at  s.  16  hearing  158 

-  for  requesting  improper  information  on 

employment  application  285 

-  failure  to  comply  with  record  provisions  338 

-  for  failure  to  destroy  records  333,  337 

-  for  violation  of  protection  of  privacy  290,  293 

-  interference  with  disposition  354 

-  violation  by  adult  354,  357 

-  procedure  290,  293 

-  definition  of  2 

-  for  transfer  to  ordinary  court  143,  146 

-  joinder  of  367 

-  record  of  315,  316 

-  record  of  any  alleged  318 

-  status  offences  in  the  transitional  period  435 


ONUS 

-  see  Burden  of  Proof 
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ORDERS 

-  compelling  parental  attendance 

-  detention 

-  for  release 

-  prohibiting  broadcasting  or  publishing 

ORDINARY  COURT 

-  definition  of 

-  proceedings  in 

-  sentence  in 

-  transfer  to 


51, 
45,  46, 


67 

53,  54 
51,  53 
51 


2 

160,  423 
424 
141 


67 

55,  60,  67 
2,  10,  57 
43,  55,  57-58 
55 

42,  50 
143,  146 
75,  88 

PARENTAL  REPONSIBILITY 

-  see  Declaration  of  Principle 

PAROLE  ACT 

-  see  National  Parole  Board 


PARENT 

-  attendance  at  hearing 

-  compelling  attendance  of 

-  definition  of 

-  notice  of  arrest  of  young  person 

-  not  a  party 

-  release  of  young  person  to  "responsible  person" 

-  right  to  be  heard  at  transfer  hearing 

-  right  to  counsel  independent  of 


PENALTIES 


-  see  Disposition 

PENITENTIARY 

-  confinement  in 

-  separation  of  young  persons 


PHOTOGRAPHS 

-  see  Fingerprints  and  Photographs 


PLACEMENT  WITH  RESPONSIBLE  PERSON 


149,  428,  429 
41  ,  48,  210,  217 


42,  50 


PLEA 

-  autrefois  acquit 

-  autrefois  convict 

-  judicial  inquiry  upon 

-  see  also  Adjudication 


28, 


91 

23,  28 
93,  282, 
91 


,  92 
,  93 
283 
»  94 


POLICE 

-  arrest  powers  42 

-  disclosure  of  court  records  304,  311 

-  see  Record 

-  duty  to  inform  young  person  of  right  to  counsel  74,  79 

-  fingerprinting  of  young  person  by  327 

-  participating  forces  318,  320 

-  photographs  of  offender  by  327 

-  records  314 


457 


PRACTICE 

-  see  Procedure 


PRE-DISPOSITION  REPORTS 

122 

-  considered  at  transfer  hearing 

144,  152 

-  contents  of 

123,  126 

-  cross-examination 

124,  132,  1  14 

-  disqualification  of  judge 

137-39 

-  for  custodial  disposition 

206,  211 

-  part  of  the  record 

124,  131 

-  withholding  of  report 

124,  132 

PREVIOUS  CONVICTION 

-  effect  of 

282 

PRINCIPLES  OF  YOUNS  OFFENDERS  ACT 

-  see  Declaration  of  Principle 

PRISONER 

-  definition  of 

428 

PROBATION 

-  see  Disposition 

PROCLAMATION  OF  Y.O.A. 

440 

PROCEDURE 

-  application  of  Pt.  XXIV  C.C. 

361,  362 

-  for  offences  created  in  Y.O.A. 

293 

-  general 

289,  361 

-  joinder  of  offences 

367 

-  limitation  period 

362,  366 

-  proceeding  unique  to  Y.O.A. 

363 

-  subpoena,  service 

369 

-  summary  conviction  procedure 

361 ,  362 

-  warrants 

369 

PROCEEDING 

-  in  camera,  see  Protection  of  Privacy 

PROGRESS  REPORT 

-  definition  of 

-  for  use  at  review 

-  use  for  review  of  non-custodial  disposition 

-  where  review  for  failure  to  comply 

PROOF 

-  see  Burden  of  Proof 

-  see  Standard  of  Proof 


PROSECUTION 

-  private  24,  32 

PROTECTION  OF  PRIVACY 

-  at  transfer  hearing  158 

-  ban  on  publication  of  evidence  158 

-  ban  on  publication  of  identity  of  accused  and  others  290 


2,  3 
226-7,  230 
254,  256 
265,  268 
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Protection  of  Privacy  cont . 

-  disclosure  of  records  of  youth  court  31 1 


-  exceptions 

-  exclusion  at  disposition  or  review 

-  exclusion  from  hearing  of  any  person 

-  of  young  persons,  general 

-  identity 

-  offence  for  failure  to  comply 

311 
296  ,  298 
295 

289 

290 
290  ,  293 

PROVINCIAL  DIRECTOR 

-  approval  for  transfer 

-  definition  of 

-  disclosure  of  report  by 

-  release  from  custody  by 

424 
3,  10 
125,  135 
237 

PSYCHIATRIC  REPORTS 

-  see  Medical  and  Psychological  Reports 

PSYCHOLOGICAL,  PSYCHIATRIC  DISORDER 
-  see  Disposition 

PSYCHOLOGICAL  REPORTS 

-  see  Medical  and  Psychological  Reports 

PUBLICATION 

-  in  ordinary  court 

-  of  young  person's  identity 

-  restriction  at  transfer  hearing 

-  see  also  Newspapers 

-  see  also  Protection  of  Privacy 

160 

290 

158 

PUBLICITY 

423 

PUBLISH 

290,  292 

PUNISHMENT 

-  see  Disposition 

QUALIFIED  PERSONS 

-  definition  of 

-  disclosure  by  qualified  persons 

-  examination  by 

-  to  prepare  medical  and  psychological  report 

101 

101,  119 
99,  101 
101,  119 

RECOGNIZANCE 

-  before  judge 

-  before  officer  in  charge 

-  forfeiture  of 

-  proceedings  for  default  of 

-  see  also  Arrest 

-  see  also  Release 

44,  46 
44 
347 
347 

RECORDS 

-  criminal  history  file 

-  criminal  record 

315 

314 

459 


Records  cont. 


-  definition 

306,  315 

-  destruction  of  records 

331 

-  copies 

332,  336 

-  effect  of 

336 

-  method 

336 

-  offence  for  failure  to 

333,  337 

-  fingerprints  and  photographs 

327 

-  destruction  of 

328,  330 

-  disclosure 

329 

-  see  also  Fingerprints  and  Photographs 

-  storage  of 

330 

-  records  of 

328 

-  function  of  clerk 

303,  306 

-  government  and  private  records 

322 

-  disclosure 

325 

-  maintenance  and  use  of  records,  general 

303 

-  medical,  psychological  report  to  form  part  of 

113,  119 

-  offence  for  failure  to  comply  with  provisions 

338 

-  offences  in  respect  of  records 

339 

-  disclosure 

339,  340 

-  possession 

339 

-  procedure 

341 

-  of  Juvenile  Delinquents  Act 

333,  338 

-  of  societies  as  proof  of  age 

391  ,  392 

-  police  records 

314,  318 

-  central  repository 

315,  316 

-  definition 

315 

-  of  offence 

316,  319 

-  participating  forces 

320 

-  police  access  to 

319,  321 

-  pre-disposition  report  to  form  part  of 

124,  131 

-  review  board  record 

308 

-  youth  court  record 

303,  306 

-  appeal  court  records 

308 

-  copies 

305,  314 

-  definition  of  complete 

306 

-  disclosure  of 

304,  308 

-  for  other  proceeding 

304,  312 

-  for  research 

304,  312 

-  to  police 

304,  311 

-  to  young  person 

304,  311 

REGULATIONS 

-  establishing  uniform  Rules  of  Gourt 

413 

-  generally  for  purposes  of  the  Act 

413 

RELEASE  FROM  CUSTODY 

-  see  Custody 

-  see  Detention  prior  to  Disposition 

-  see  Disposition 

REPEAL 

-  of  Indian  Act 

426 

-  of  Juvenile  Delinquents  Act 

439 

460 


REPORTS 

-  see  Medical  and  Psychological  Reports 

-  see  Pre-Disposition  Reports 

-  see  Progress  Reports 

REPRESENTATION  BY  ARTICLING  OR  LAW  STUDENT  84,  88 

REPRESENTED  BY  COUNSEL  74,  83 

-  see  Right  to  Counsel 

RESTITUTION 

-  see  Disposition 


REVIEW 


-  appearance  of  young  person  for 

254, 

258 

-  by  youth  court 

246, 

251 

-  exclusion  of  persons  at  review 

296, 

298 

-  form  for  disposition  on 

236, 

260 

-  grounds  for  review  of  non-custodial  disposition 

254 

-  information 

273, 

274 

-  limitation  on  power  to  vary  disposition  on 

259 

-  notice  of 

227, 

231 

-  of  custodial  disposition 

225 

-  automatic 

225, 

228 

-  optional 

226, 

229 

-  of  disposition  for  failure  to  comply 

265 

-  of  non-custodial  disposition 

253 

-  of  transfer  orders 

144, 

155 

-  procedure  on 

239 

-  progress  report 

230,  256, 

268 

-  recommendation  by  provincial  director  for 

237, 

238 

-  rehearing  by  youth  court 

52 

,  53 

-  right  to  counsel  on 

227 

-  summons  for  appearance  on 

254, 

261 

-  warrant  for  appearance  on 

254, 

263 

-  where  appeal  pending 

226, 

229 

REVIEW  BOARD 

244 

-  appeal  of  review 

267, 

273 

-  decision 

246, 

249 

-  definition  of 

3 

-  general 

244, 

247 

-  notice  of  decision  of 

245, 

248 

-  records 

-  see  also  Review 

308, 

326 

RIGHTS  OF  YOUNG  PERSON 

-  to  access  to  records 

306, 

311 

-  waiver  of  rights 

376, 

386 

-  see  also  Declaration  of  Principle 

-  see  also  Records 

-  see  also  Right  to  Counsel 

-  see  also  Young  Person 

RIGHT  TO  BE  INFORMED 

-  see  Declaration  of  Principle 


461 


RIGHT  TO  COUNSEL 

-  appointment  of  counsel  by  justice 

-  independant  of  parents 

-  on  alternative  measures 

-  on  arrest  or  detention 

-  on  first  appearance 

-  on  giving  statement 

-  right  to  retain  counsel 

-  statement  of,  in  forms 

72 

75,  86 
75,  88 
23,  26 
74,  79 
91 

375,  384 

74,  75 

75,  89 

ROYAL  CANADIAN  MOUNTED  POLICE 
-  central  repository 

315,  316 

RULES  OF  COURT 

-  for  Youth  Court 

-  for  records 

414 

303,  307 

SENTENCE 

-  see  Disposition 

SERVICE 

-  of  subpoena 

-  proof  of 

368 

404 

SPECIAL  NEEDS 

-  see  Declaration  of  Principle 

SPOUSE 

-  assistance  by 

-  testimony  of 

87 

419 

STANDARD  OF  PROOF 

30 

STATEMENTS  OF  YOUNG  PERSONS 
-  see  Evidence 

STATUS  OFFENCES 
-  see  Offence 

SUBPOENA 

-  issue 

368 

SUBSTITUTION  OF  JUDGES 

-  see  Youth  Court  Judge 

SUMMARY  CONVICTION 
-  see  Procedure 

SUMMONS 

-  for  appearance  on  review 

-  for  first  appearance 

-  notice  to  parent  in  case  of  summons  to  appear 

254,  261 
44 

55,  59 

SURETIES 

-  liability  of 

-  young  persons  as 

352 

353 
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